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PIBHUX MpaB Ta MOXKJIMBOCTEH KIHOK 1 40JIOBIKIB Ha nepioa 10 2030 poky. Bkazani aktu



MalO4yM MPOrpaMHUN XapakTep 3aJar0Th 3arajbHI paMKu 3a0e3MeueHHs TeHAEpHOI
PIBHOCTI, B TOMY YHMCJI1 1 B TPYJIOBUX BiJTHOCHHAX.

B Toit ke uwac cuTyallis BIMHH TpaHUYHO 3MIIIY€ AKIEHTU y JOCTYI XIHOK 0
npodeciif, y SAKUX CHOCTEpIrajvcsl O3HAKM TeHJEPHOI cerperaiii — e BXKe He TIJIbKHU
IHCTpyMEHT 3a0e3IedueHHs TeHASPHOI PIBHOCTI, a 1 aJieKBaTHA peakKilisl CyCIUJIbCTBA HA
HAJ3BUYAHO TOCTPHHA BUKJIHWK, SKUH TOJATAE Y CYTTEBHX 3MIHAX y CTPYKTYpi PUHKY
mpaii 1 BUPIIIYETHCA HUITXOM PO3IIMPEHHS y4yacTi KIHOK y cdepax, /e BOHU OyiH
HEJOCTaTHBO MpeACTaBICHUMH. Taka cuTyallisi BUMarae KOMIUIEKCY CIeIliaTbHUX 3aX0/1iB
HOPMATHUBHO-IIPABOBOT0 3a0€3MEeYCHHS.

[lepenyciM BapTO 3yNUHUTUCS HA HOPMATHBHOMY BPETYJIIOBAHHI MEPETiKy
npodeciii, siki TOTpeOyIOTh MOAOJAHHS TeHAEpHOi cerperainii. Takuil mepemik IiiMCHO
icHye 1 BiH BuzHaueHuil [locranoBoro KaGinery MinictpiB Ykpainu Bin 15 nucromnana
2024 p. Ne 1302 «IIpo peanizaiiito €KCIEPUMEHTAIBHOTO MPOEKTY IIOJ0 OpraHi3alii
npodeciifHOr0o HaBYaHHS KIHOK [IJIsi IpaleBlalliTyBaHHS Yy cdepax, € BOHU Oyiu
TPaguIlIMHO HEAOCTaTHLO TpeacTaBieHi» [1]. Jo mepeniky yeiiinuia 31 npodecis. Lle,
30Kkpema, npodecii BepcTaTHUKIB, BOJIIIB, €IEKTPOMOHTEPIB, MAIIIUHICTIB (€KCKaBaTopa 1
KpaHa), MOMIYHUKIB MAIIMHICTIB  €JEKTPOBO3a 1 TEIJIOBO3a, CIIOCApiB, CTOJSPIB,
TPAKTOPUCTIB & TAKOXK TECIsIpa, TOKaps 1 hpe3epyBaIbHUKA TOIIIO.

[IpaBoBe perysroBaHHS 3alyd4eHHS JKIHOK J0 Takux Mpodeciii moBMHHE OyTH
HIUPIITAM, HE 0OMEXYBAaTHCS JIUIIIE aCTIEKTOM Mpo¢eCIHHOrO HaBUYaHHS, a OXOIUTIOBATH
HIMpIIe KOJIO mpobsieM — Bi0ip, IpuiloM Ha poOOTy, MPaBOBUM 1 COI[IaIbHUI 3aXHCT,
OXOpOHA 37I0POB’sI TOIIO. 1 3/IIMCHIOBATUCS HE JIMIIIE HAa PIBHI M1A3aKOHHOTO HOPMATHUBHO-
MIPaBOBOTO PETYJIFOBAHHS, a 1 BUXOJUTH HAa PIBEHb 3aKOHOJABCTBA. MaeThcs Ha yBasi 1
Konekc 3akoniB Ykpainu npo mpaio 1 3akoH Ykpainu «IIpo oprasizamito TpyIaoBUX
BIIHOCUH B YMOBax BOEHHOTO CTaHy». TyT BapTO 3a3HAYUTH, IO 3aKOHOJABCTBO IPO
TPYZOB1 BIIHOCUHU B YMOBaX BOEHHOTO CTaHy Ma€ 3arajJlbHUN XapakTep 1 HE BPaXOBY€
TeHJIEPHO 3yMOBJICHI 3MIHU CTPYKTYPH 3alHSATOCTI.

VY 3B’s13Ky 3 IMM HEOOXiTHO OHOBUTH 3akoH YKpainu «IIpo opranizaiio TpyJI0BUX
BIJIHOCUH B YMOBaX BOEHHOTO CTaHy» [2] HOpMaMu, SIKi MPAMO 3aKPILIIOIOTh TPUHIUI
TEHJACPHO HEUTPATBHOTO JOCTYNYy 0 BAaKaHTHUX TIOCAJ, IO BUHUKJIA BHACIIJIOK
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MoO1i3ali Ta BA3HAYaI0Th 0COOJIMBOCTI PABOBOT'0O CTAaTYyCy MPAalliBHUKIB, K1 THMYAaCOBO
ab0 TOCTIMHO 3aMillyI0Th MOOUII30BaHMX OCi0. 30KpeMa OKpIM YK€ BU3HAUCHUX
BUIIICBKA3aHOI0 MMOCTAHOBOIO NHUTAaHb MPO(eciifHOl MIATOTOBKH >KIHOK HEOOXiIHO
3aKOHOJIaBYO BPETYJIIOBAaTH IMHUTAHHS aJamnTallli yMOB Ipaili, rapaHTii Oe3mneku Ta
OXOPOHHU Tpalll 3 ypaxyBaHHSIM HOBUX (DYHKIIIH, MEIUYHOTO CyIPOBOY Ta IOPUAUYHOTO
BU3HAYEHHS 0COOJIMBOCTEH MPABOBOTO CTaTyCy MPalliBHUILIb, K1 THMYAaCOBO a00 MOCTIHHO
3aMIILyI0Th MOO1TI30BaHUX OCIi0.

B Toif ke yac 0a30BUM HOPMAaTMBHHUM JOKYMEHTOM, SIKHM Ma€ 3aKpiIUIFOBATH
CTaHAApTHU TE€HIEPHOI PIBHOCTI y Y TPYyAOBii cdepi €, 0e3ymoBHO Koaekc 3akoHIB mpo
npaito Ykpainu [3]. [lonpu oaHO3HAUHY 3aCTapuIiCTh IOTO aKTy 3aKOHOJ/ABCTBA BIH
3aJMIIAETHCS YNHHUM 1 MOTpedy€e CUTYaTHBHOTO OHOBJICHHS IMEPEAyCiM 3 TOYKH 30PY
3a0e3neYeHHs TeHIepHOI PIBHOCTI.

[lepenyciM mOTpeOYyIOTh TOCWJICHHS 3aKOHOJABYI HOPMH CIPSIMOBaHI Ha
3ano0iraHHs AUCKpUMIHALIL, nepeadadnBIInd ePEeKTUBHI NPOUEAYPH 3aXUCTy. [ uporo
BapTo po3wmmputu cr. 2! K3nll Ykpainu, 10MOBHUBIIMN 11 MOJOKEHHSIMU MPO HENPSAIMY
JUCKPUMIHALIIKO 32 O3HAKOK CTaTi y MpoIecl HaiiMy, OIJIaTH Mpami Ta TPOCyBaHHA,
MOCWJINTU KOHTPOJIbHI TOBHOBaXEHHS [lepikaBHOI Ciy»)01 Y KpaiHu 3 MUTaHb Mpaill mo10
BUSIBJICHHS TEHACPHUX TMOPYIIECHb, CHOPOIICHHS JOBEJACHHS (PaKTIB  HEMPsSMOl
JUCKPUMIHALIT Ta 3alpoBa)KEHHSI OOOB’S3KOBUX T'E€HIECPHUX AYJUTIB Yy JACPKAaBHOMY
CEKTOp1 Ta Ha CTPATETTYHUX MiPUEMCTBAX.

[IpoGneMHUMU € 1 TUTaHHS, OB’ A3aH1 3 OXOPOHOIO Mpati. BapTo 3amymaTtucs npo
HOpPMAaTUBHE 3aKPIIJICHHS MePEeXOAy BiJl Bi/l MaTEPHAIICTCHKOT MOJIEI «OXOPOHH KIHOUYOT
mpari» g0 MOJEN 1HAWBIAyadbHOI OIIHKK mnpodeciianx pusukiB. Jus 1wporo
MPOTIOHYEThCS YHI(PIKYBaTH MIAXOAM JO OXOpOHM mparli, oHoBuBIM cT. 174 K3mll
VYkpainu, UUSIXOM 3aMiHM 3arajbHUX 3a00pOHHUX (DOPMYIIIOBaHbR MEXaHI3MOM
1HUBITyaIbHOI OI[IHKH PU3HKIB Mpalli, HE3aJIEKHO BiJl CTaTl a TaKOX 3aKPIMUTH MpaBa
JKIHKH CaMOCTIWHO NMPpUUMATH PIIIEHHS I10/10 BUKOHAHHS POOIT MiJIBUIIIEHOT CKJIATHOCTI
9y HeOe3MeKH 3a HAIBHOCTI MEAMYHOTO JIOMYCKY.

Hacrynne. ®@opmyBaHHS €(GEKTUBHOI NPaBOBOi MOJITUKK IIOA0 3a0e3MeUYeHHs
TeHJICPHOI PIBHOCTI y TPYAOBii cepi MOMITHO YCKIAAHSIETHCS BHACIIIOK HEJOCTATHIX
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CHUCTEMAaTU30BAHUX T€HJEPHO Je3arperoBaHnX CTATUCTUYHUX AaHuX. HeoOXinHO BHECTH
3Minu A0 3akonHy VYkpainu «lIpo odiuiliny cratuctuky» [4], nependauMBIIM
000B’s13K0BUH 301p 1 MyOJTIKAIliI0 JAHUX MPO 3aWHATICTH 13 TEHACPHOIO TU(EpeHITIaAIIE0
Ta BUKOPUCTOBYBATH 111 IaHI SIK MIJCTaBY JJIsl KOPUTYBAHHS TPYIOBOTO 3aKOHO/IAaBCTBA.

I HaocTaHoK. 3aBepIieHHS! BIHHU O3HAMEHYETHCS IOBEPHEHHSIM YOJIOBIKIB Y cepy
3alHATOCTI. | BaxIMBO, 1100 Take MOBEPHEHHS HE CIPUYMHUIIO MPOIECIB nedeMiHizallii
TPYJIIOBUX BITHOCHMH. AJPKE 3apa3 Ha HOPMAaTUBHOMY pIiBHI HE BHU3HAY€HO, YU
posrasigaeTbes npodeciiina 3aMiHa YOJIOBIKIB JKIHKAMU SIK THMYACOBE SIBUIIE BOEHHOTO
nepiojly, Y sK MiicTaBa JUIsl CTaJUX 3MIH y CTPYKTYpl pUHKY Ipani. BiacyTHICTh Takoi
IIPABOBOI BU3HAYEHOCTI MOKE€ CTBOPUTHU PU3MKH BUTICHEHHSI KIHOK 13 3aliIMaHUX MOCaA
TeH/IEpHOT HEPIBHOCTI Y MICISBOEHHUHN MEPIO/I.

HeoOxiaHo nependaunTy MpaBoBl rapaHTii BUBHAHHS JIOCB1ly, HAOYTOro KIHKaMH B
yMOBax BIMHM Ta 3a00pOHY aBTOMATUYHOI'O BHUTICHEHHS >KIHOK 13 TMOCaj MiCis
neMoO1Ti3aIi  YOJIOBIKIB, 3alpoOBaUTH MEXaHI3MH KOHKYPEHTHOTO TOBEPHEHHS
JeMOO01T130BaHUX MPaI[IBHUKIB 0€3 aBTOMAaTUYHOIO MPIOPUTETY 3a CTATEBOIO O3HAKOIO, &
HE CTaTeBO 3yMOBJICHOI'O, IOBEPHEHHS HAa PUHOK Ipalll Ta JOMOBHUTU 3aKOH YKpaiHH
«IIpo 3abe3reueHHsl piBHUX MPaB Ta MOKIUBOCTEH >KIHOK 1 YOJIOBIKIBY» HOPMaMu MpPO
BU3HAHHS MPO¢ECIfHOr0 JOCBITY, 3100yTOrO IiJl YaC BOEHHOTO CTaHy, HE3AJICKHO Bl
ctati. Lle mae ocobiinBe 3HaYEHHS ISl HEAOMYIIEHHS BITHOBJICHHS IOBOEHHOT I'€HAEPHO1
acuMeTpii.

TakuM 9WHOM, yIOCKOHAJIEHHS HOPMATHBHO-TIPABOBOTO 3a0€3MEYeHHsI Te€HAECPHOT
piBHOCTI y mpodeciiiHiii peaizallii B yMOBax BifHM MOTpeOye CHCTEMHOTO MEPerJisiay
TPYJIOBOTO, COLIAILHOTO Ta aHTUIUMCKPUMIHALIIIHOTO 3aKOHOJIABCTBA 3 YpaxyBaHHSIM
peanbHUX TpaHchOpMaIliil PUHKY TIpalli, CHPUUYMHEHUX BOEHHUM CTAaHOM Ta CTBOPCHHS
YITKUX, aJalTABHUX 1 CIpaBeIMBUX MEXaHI3MIB, IO BH3HAIOTh HOBY COIIATBHY
PEaNbHICTD, sIKa XapaKTepU3y€EThCsl MOMITHUM 3POCTAaHHSAM POJIi )KIHOK Y 3a0e3MeueHH1

eKOHOMIYHO1 Ta Tpo¢eciiiHOi CTINKOCTI AeprKaBH.
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LEGAL GUARANTEES AND SOCIAL PROTECTION
OF UKRAINIAN REFUGEE PARENTS:
THE ESTONIAN EXPERIENCE AND LESSONS
FOR THE PROTECTION OF THE RIGHTS OF FORCIBLY
DISPLACED PERSONS IN CONDITIONS OF ARMED AGGRESSION

Kozmenko Olena, Toros Karmen

This paper analyses the legal and social mechanisms underpinning the adaptation of
Ukrainian refugee parents in Estonia following the onset of the full-scale armed invasion of
Ukraine by the russian federation in 2022. Drawing on qualitative empirical research, the study
identifies systemic legal barriers in the domains of temporary protection, healthcare, housing
and access to social services — barriers that substantially impede the realisation of the
fundamental rights of forcibly displaced persons. The findings indicate the necessity of
introducing comprehensive, culturally sensitive mechanisms of legal and psychosocial protection
at the level of host states.

Keywords: refugee rights; forced displacement; temporary protection; armed aggression,

adaptation; Republic of Estonia.

The full-scale armed invasion of Ukraine launched by the russian federation on 24
February 2022 triggered the largest humanitarian and migration crisis in Central and
Eastern Europe since the Second World War [1]. According to Rataj and Berezovska, the
scale and pace of this displacement are unprecedented in modern European history: more
than five million Ukrainian citizens — predominantly women and children — were
compelled to leave their homes and seek protection in neighbouring states [2, p. 1221].
The legal regulation of the status of these persons, the guarantee of their fundamental
rights, and their effective social integration in receiving countries have emerged as
pressing challenges for international law and the domestic legal systems of host states.

The aim of the present paper is to analyse the legal and systemic barriers obstructing
the realisation of the fundamental rights and freedoms of Ukrainian refugee parents in the

Republic of Estonia, and to formulate recommendations for improving the legal
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mechanisms for the protection of forcibly displaced persons in conditions of ongoing
armed aggression.

The empirical basis of the paper consists of a qualitative study conducted from
October to December 2022, in which semi-structured, in-depth interviews were carried
out with eleven Ukrainian refugee parents (ten mothers and one father) residing in Tallinn,
Estonia [3]. Participants were recruited by means of snowball sampling. Data analysis was
conducted using Braun and Clarke's thematic analysis method [4]. The study received
ethical approval from the Ethics Committee of Tallinn University (No. 23).

The findings of the study reveal the existence of a range of systemic legal barriers
that substantially impede the exercise of rights by Ukrainian forcibly displaced persons in
Estonia. First, a significant proportion of participants encountered serious difficulties in
the process of obtaining temporary or international protection status. In particular, two
participants were denied temporary protection and were compelled to resort to legal
services in order to obtain international protection. One participant stated: 'l went to the
police several times and called them — but I was refused. There were some problems with
the documents. I sought help from lawyers' [3]. This situation points to an inadequate level
of legal awareness and insufficient access to legal assistance for newly arrived refugees.

Second, a significant problem was the lack of clarity and transparency in the
requirements for establishing refugee status, entitlement to employment, and access to
social benefits. One of participants described the process of confirming entitlement to
social assistance as thoroughly exhausting: the procedure lasted more than two hours and
remained incomplete due to the absence of comprehensible information about the
documents required. The absence of clear and accessible legal information — particularly
in the context of the language barrier — constitutes a serious violation of the principle of
access to justice and the right to effective legal protection.

Third, significant gaps in the right to healthcare became acutely apparent. All
participants encountered difficulties in finding a general practitioner; one mother reported
that a medical centre had refused to provide services to refugees when her child required
urgent medical assistance. The right to healthcare, enshrined in Article 35 of the Charter
of Fundamental Rights of the European Union, the 1951 UN Convention Relating to the

-10 -



Status of Refugees, and Council Directive 2001/55/EC on Temporary Protection, thus
remains to a considerable extent declaratory in nature — despite the formal legal
personality of the rights-holders.

Fourth, systematic refusals by private landlords to rent accommodation to persons
holding refugee status constituted a serious infringement of the right to housing. One
participant noted: "My entire notebook is filled with apartment addresses — but we are
refused everywhere; they do not want to rent to us. And we need to find housing urgently'
[3]. Several families were on the verge of returning to war-torn Ukraine solely because of
their inability to secure stable accommodation. The right to adequate housing, recognised
under Article 31 of the Revised European Social Charter, requires more effective
implementation mechanisms at the national level.

Particular attention should be drawn to the legal dimension of interpersonal hostility
and discrimination. A number of participants reported instances of public xenophobia on
the part of local residents, indicating an inadequate level of law enforcement in combating
hate speech and discrimination on grounds of national origin, notwithstanding the
existence of relevant provisions in Estonian legislation.

At the same time, the study identified a number of factors that positively influence
legal and social integration. Access to adaptation courses and consultations is a
prerequisite for refugees to exercise their rights in practice, rather than merely possessing
them in formal terms. The existence of prior social connections significantly facilitated
navigation of the legal system of the receiving country. Support from volunteers and local
communities — while not substituting for systemic legal guarantees — demonstrates the
role of civil society in providing effective rights protection.

From a legal perspective, the findings confirm the proposition that the formal
conferral of legal status is a necessary, but insufficient, condition for the protection of the
rights of forcibly displaced persons. Even where legal grounds for temporary protection
exist, individuals are not always able to exercise the corresponding rights in practice —
owing to language barriers, bureaucratic complications, systemic gaps in healthcare and
housing provision, and the psychological consequences of war-related trauma. This
corresponds to the position advanced by Ager and Strang [5], who identify employment,
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housing, education and health as interdependent and co-equal dimensions of effective
integration.

On the basis of the analysis conducted, the following recommendations may be
formulated. First, receiving states should introduce simplified, accessible and
linguistically adapted procedures for the determination of protection status, accompanied
by the provision of free legal assistance. Second, the right to healthcare must be supported
by concrete mechanisms: mandatory registration with a general practitioner within the first
weeks following arrival, and guaranteed access to mental health services that are
responsive to cultural context. Third, anti-discrimination measures in the housing rental
sector should be introduced, with effective sanctions for refusals of service on the grounds
of refugee status. Fourth, comprehensive integrated services — single 'entry points' for
legal, social and psychological assistance — are required, so as to preclude situations in
which persons lacking language skills and burdened by trauma are left to navigate support
systems on their own.

The study conducted in Tallinn, Estonia carries implications that extend well beyond
the specific national context. It demonstrates that effective protection of the rights of
forcibly displaced persons requires not only the enactment of appropriate legislation, but
also a responsive, needs-sensitive system of law enforcement capable of addressing the

concrete consequences of armed conflict and forced displacement.
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MPOBJIEMU 3ABE3IEYEHHS ITIPAB BETEPAHIB BIMHA

Kopuienko Inna

Y cmammi pozensinymo 00c8i0 8usenienHs 0esaKux NpakmudHux npooiem y OislbHOCMI
cyb ’exmie nionpueMHuybKoi OisinbHocmi (Manuil ma cepedriu Oizuec). L{i npobremu y cmammi
V3a2anbHIOIOMbCA 3 NPOEKYIEID HA 8emepancbKuill Oi3Hec HACNIOOK Mmo20, Wo cyO ' ekmu
8eMepPaHCcbKO20 NIONPUEMHUYMEA | NPeOCMABIsIIOMb, 8 OCHOBHOMY, MAIUL ma cepeoHiti OizHec.
Tomy opeanizayitini 3axo0u ma piuleHHs OPeaHie MiCye8020 CamMoBpPs0VE8AHH MAIOMb CEHC 1 05
3abe3neuents npas 6emepanie GillHu.

3pobneno akyenm Ha OoyintbHOCMI akmyanizayii uUGYeHHs NpodIeM KOAeKMUBHO-
Mpyoosux GIOHOCUH, MIHIMI3ayii COYIANbHUX ma NpoecitiHux pu3uxie nio uac peanizayii
MexaHismy —aoanmayii éemepanié GiUHU 00 YUBLILHO20 HCUMMS NPU NPAYEesIaumy8aHHi,
30IlICHeHHI NIONPUEMHUYBLKOL OISIbHOCMI Ma iH.

Knrwowuoei cnosea: npasosi 3acobu, eemepanu GiuHu, adanmayii eemepamié 6iliHU,

3abe3neuenHs npas 6emepanis GitiHu, 0epIHCcABHA NONIMUKA, OP2AHU MICYEB020 CaMOBPAOYEAHHSL.

[TonepemxeHHs: Ta BUPILIEHHS Cy4aCHUX MpoOJieM 3a0e3NeueHHs MpaB BETEpaHiB
BifHM B YKpaiHi OyJi0 aKTHBI30BaHO Ha JIepKaBHOMY PiBHI, mounHaro4uu 3 2024 poxy.
[IpuBOOM BIAMOBIAHOI JEPXKABHOI MOJITHKUA CTAJM >KaXJIMBI MOl HECIIPOBOKOBAHOI
BO€HHOI arpecii P® y Oik Haioi KpaiHu, HaceJIeHHs ii MICT Ta IHPpacTpykTypu y 2022
POIIi, @ TAKOX — HACTIIKW BilHHU.

30kpema, 3ajaya BUBYEHHS NpoOJEeMaTHKW peasisarlil TPYAOBUX Ta
HOIJOIPUEMHUIIBKUX TPaB BETEPAHIB BIMHM MOTJMHAETHCA LULII0 MaKCUMAIbHO
edeKTUBHOTO 3a0e3MedeHHs] iX TpaB B XOJl ajanTailii aHoi IMOBaXXHOI Kareropii
TPOMAJISIH IO IUBUTLHOTO JKUTTSI.

Hanexxna peamizamisi mpaBa Ha CHOPHSITIMBI YMOBH Tpalli Ta/abo — mpaBa Ha
OIATPUMKY TIANPUEMHMIIBKAX 1HILIATUB BeTepaHiB (TpaHTH, MUIBIOBI KPEAUTH,
KOMIICHCAIllsl BIJICOTKOBMX CTABOK 3a KpeIWTaMH, MATPUMKA y cdepl JI3UHTY, 1HIII

npedepeHrliil) moTpedye MexaHi3My CTBOPEHHSI YMOB iX 3a0€3MeUeHHS.
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HaykoBussmu  H.  Uynuk-binoycosoiro, O. IllamoBanoBoto, B.Koxaw,
[.CeniBanoBoto, JI. CinboBoro, B. IlleBepaiHOI0 Ta IHIIUMHU BKe OYyJIO 3alPONIOHOBAHO
JIeKiJIbKa HaMpsiMiB, 3a SKUMH MO>XHa CTBOPIOBATH HOB1 Ta MOJIEPHI3yBaTH BXKE BiJIOMI
paBoBl 3aco0M 3MIIMCHEHHs ajanTailii BeTepaHiB BIMHU [0 [MBIILHOTO JKUTTS.
OcoOnuBuii 1HTEpeC MPEACTaBISE HANPSIM JOCIIKEHHS TPYJ0-IIPABOBOTO MEXaHI3MY
amanTanii. Mloro crpsMoBaHIiCTh mepenbauac INepeBeiCHHS Y IPAKTHYHY IIIONIHHY
KOHIICTII Ta MOJENel MpaBoBOro 3a0e3MedyeHHs TPYJAOBUX MpaB  1i€i MOBaXKHOI
KaTreropii rpoMajsH. 3a3Hau€Ha Wb CHOpPHSIE AaKTyali3alli BUBYEHHS HOBOIO THUILY
KOHTPOMIO y 3a0e3edeHHi 3alfHATOCTI BeTepaHiB BiiiHM. Ioro npu3HA4YeHHS —
MIHIMI3yBaTH COLIaJIbHI Ta TPpodeciiiHl pU3UKH i1 4ac peatizallii MexaHi3My ajanTarii
BETEPAHIB BIMHU J0 LIUBIJILHOTO KUTTS.

30Kkpema, Mpu TPAIULIMHOMY TIpalleBIalTyBaHHl y ¢hopMi HaiiMaHoT mparii QyHKITT
KOHTPOJIIO CIPSIMOBaHI Ha IMOMNEPE/KEHHs MOpPYUIEHb Ta IMPOSBIB HEMiIKOPEHOCTI
npunucam Kogekcy 3akoHIB Mpo Opairo YKpaiHu, B KU BHECEHO HU3KY BIIIOBIIHUX
3MIH 3aJJI1 YMOB BOEHHOTO CTaHy Ta oOprasizamii mpami B Hux. O0'ekTomM yBaru
BIJIIOBIJTHUX OPraHiB TyT MalOTh CTATU MPUIIUCH TIPO KOJIEKTUBHO-TPYIOBI BIAHOCUHH 3
MPOEKINIEI0 HAa HASBHICTh B KOJEKTHUBI MpAIliBHUKIB 13 CTaTycOM BeTepaHa BIWHU Ta
MO>KJIMB1 OCOOJMBOCTI 1HAMBIAYaTbHO-TPYJOBUX BIJIHOCHUH 13 HUMH, 3alPOINOHOBaHI
TPYZOBHM KOJIEKTUBOM, a HE JIUIIE 3aKOHOaBIIEM

HaykoBo-npaktuunuii  komeHTap 3akoHy Ykpainn «IIpo  BeTepaHChbke
TiAMPUEMHUIITBO» JTOBOAUTH, IO y cTaTTi 9, sika Mae Ha3By «OCHOBHI HampsiMu
JEp>KaBHOI MOMITUKU 00 GOPMYyBaHHA KOHKYPEHTHOI mepeBaru y cepi po3BUTKY Ta
GyHKIIOHYBaHHS BETEPAHCHKOTO TMIANPUEMHHIITBAY) 3aKPIMJICHO HHU3KY OCHOBHUX
HaMpsMIB JEep>KaBHOI MOJITUKH IIOJ0 (pOpMyBaHHS KOHKYPEHTHOI mepeBaru y cdepi
pPO3BUTKY Ta (PYHKIIIOHYBaHHS BETEpPaHCHKOTO MiAnpueMHunTBa. Cepen HampsMiB -
CIOPUSIHHSA CHPOIICHHIO JO03BUIBHHUX MPOLEAYp Ta MPOLeayp 3AIHCHEHHS IepKaBHOTO
HarsiAy (KOHTPOJIIO), OTPUMAaHHS JIOKYMEHTIB JO3BUIBHOTO XapakTepy ISl CyO’€KTIB
BETEPAHCHKOTO MIANPUEMHHUIITBA Ta CKOPOUEHHS CTPOKY MPOBEACHHS TakuX mpoueayp [1,

ct.9, n.6].
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HacTynHuM JOr19HUM KPOKOM 3aKOHOAABIIS € 3aKPIIUICHHS B paMKaX CHEIialbHOTO
3aKkoHy TmepemniKy OpraHiB, IO 3a0e3Me4yloTh PO3BUTOK Ta (DPYHKI[IOHYBaHHS
BETEPAHCHKOTO MIANMPUEMHHIITBA Ta 3AIACHIOIOTH KOHTPOJb 3a peali3alli€lo MPHUITHCIB
I10J10 JIEP’KABHOTO €KCIIOPTY, KOHTPOJIb 3a IIHAMU. TaKkoX - Harjsiay (KOHTPOIIi0) y cdepi
rOCIOJIapChKOT AISTIBHOCTI; Y cpepi opraHizallii Ta KOHTPOJIIO 32 BUTOTOBJICHHSIM ITIHHUX
nanepis, TOKYMEHTIB CyBOpOi 3BITHOCTI; y cepi MPOMUCTOBOI O€3MeKH, OXOPOHH Tpaiii,
ririeHu Tpaili, MOBOJKEHHS 3 BUOYXOBUMH MarepiajlaMH, 3I1HCHEHHS JepKaBHOTO
TIPHAYOTO HArJsALy, 3MIACHEHHS JEpP>KaBHOTO HATJSAY Ta KOHTPOIIO 3a JOJCpKaHHSIM
BHMMOT 3aKOHO/ABCTBA MPO MPAITIO Ta 3aHITICTh HACETICHHS .

OxpeMo, B KoHTeKcTi cTarTi 14. «["apaHTii Aep»aBHOI MIATPUMKUA CYO’ €KTIB
BETEPAHCHKOIO MIAMPUEMHUITBA» HEOOX1IHO BIA3HAYUTHU MPUIIUC CTOCOBHO OpPraHiB HE
JMILE Iep’KaBHOI BIIAM, ajie i - OpraHiB MICHEBOTO CaMOBPSTyBaHHS, IKUM IPOIHCAHO
3IICHEHHS] KOHTPOIO 3a JISUIBHICTIO CYO’€KTIB BETEPAHCHKOrO MIANPUEMHHULITBA Y
BUIAJIKaX, IMepeadayeHuX 3aKOHOM. Lleli npunuc oOyMoBIIOE  (hopMyBaHHs
CaMOCTIHHOTO HamNpsMy IOCITIIKEHHS, SKUM pO3KpUBA€ MEPCIEKTUBH BJOCKOHAJICHHS
MOJIOKEHb YKPATHCHKOr0 3aKOHO/IaBCTBA MPO BETEPaHIB BIMHU y YaCTHHI 3alTPOBAIKEHHS
COINIAJIBHOTO MOHITOPUHTY BUKOHaHHS. COIllaJIbHUM MOHITOPHHI Ta KOHTPOJb 3 OOKY
OpraHiB MICIIEBOTO CAaMOBPSIIyBaHHs € BKpail BIAMOBIMAJbHUM HE JIUIIE ISl HAyKOBOT
CHIIBHOTH, ajie ¥ - JUIsl Haloi KpaiHu 1 AJis CyCHuIbCTBa B LIoMYy. TyT 3Ha0OUTHCS
0OTpyHTYBaTH HU3KY 3MIiH B YaCTHHI JIOMMOBHECHHS 3aKOHOJIABCTBA 3 METOO IT1JCHUJICHHS
NOTEHI[1aTy COLIAJIbHOTO MOHITOPUHTY BUKOHAHHS.

B Vkpaini Ha 3aKOHOJAaBYOMY pIBHI JUIsi BETE€paHiB BIMHU 3alPOBAKYIOTHCS
0cOOMBI yMOBHW TIparieBiamTyBanHs. [licisi mpaieBmamTyBaHHS TepeadadeHo, Ino
BUKOHAHHSI CBO€1 poOOTH BeTepaH BiliHU Oy 3/1MCHIOBATH y PEKUMI, Nepe10auyeHOMY
i1 moTpedu Horo mpodeciiiHoi aganTamii 10 MUBIILHOIO KUTTA. Takok Halma KpaiHa
Ma€ YUMaJIMi 3aKOHOAABUMU YCIMIX IIOAO 3all0YaTKyBaHHS OCOOJIMBUX YMOB BEICHHS
MMPUEMHUITBKOT TISTBHOCTI HIE€0 TTOYECHOI0 KaTeropi€ero oci0. 30kpemMa, IboMy CIpHsie
BBEJICHHSI BETEPAHCHKOTO MIANPUEMHHUITBA Yy 3aKOHOJABYY TEPMIHOJIOTIIO, a TaKOXK

KOHKpETHU3aIlisl HOro BU3HAUCHHS Ta JeTaii3allis 0COOIUBOCTEH 3/11HCHEHHS.
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Boanoyac, koMmiieKCHUN aHali3 MPAaBOBOIO CTATyCy BETEpaHiB BiiiHU y cdepi mpaiil
Ta MIANPUEMHHUIITBA TIOKA3aB CTaH HEIOCTAaTHOCTI CYy4YaCHHUX 3HAHb y JOCIITHUIBKOMY
Ipoleci BIAMOBITHUX MPOOJIEM, a TAKOXK — HasIBHICTh MPOOLITIB.

HocBig pobotu 3 mianpueMisiMu JIyrancekoi 00acTi B paMKkax MpoekTty «Jliaigor 3
O13HeCOM» J03BOJIsI€E BUABUTH HasBHI MpoOJeMHU 3a0e3nedeHHs IIpaB BETEepaHiB BIMHM.
Tak, JOCATHEHHIO Ii€l 1T, B MeXax peamizaiii nmpoekty «Jliamor 3 6i3Hecom», Ha 6a3i
Jlyrancekoi oOjacHOi JepxkaBHOI aamiHicTpalii (00yaepxkaaMiHICTpallii) CTBOPEHO
perioHajabHy OHJalH TuiaThopMy I KOMYHIKAIli MDK BIaJO0I0 Ta MPEICTaBHUKAMHU
0i3ecy. Cranom Ha 01.02.2026 opranizoBaHo Ta mnpoBefeHO 66 3ycTpiuel, 5
perioHanbHUX (GOPYMIB, B IKUX B3I y4acTh 01u3bko 2700 cy0’€kTiB MiANPUEMHHUIITBA.

Jo ywacTi y TeMaTM4YHUX 3yCTpiuax IIOJI0 BHUSBJICHHS MpoOiIeM peaizarii
HOIIPUEMHUIIBKUX TIpaB Oyl 3adydyeHl KepiBHUKUA OI3HEC acoIliaiiii periony,
KEPIBHUIITBO 0O0JIACHOTO IIeHTpy 3aiHaTocTi Ta [onoBHoro VYmnpasminua JIIC B
Jlyrancekiii o6nacti, ['osnoBHOro ympaBiiHHs J[epxknpaui B Jlyrancekiid o0Onacri,
npeacTaBHUKA MIHICTEpCTBA EKOHOMIKM, JIOBKULIA Ta CUIBCHKOTO TOCIOJapCTBa
VYkpainu, MiHicTepCcTBa PO3BUTKY IPOMa/Jl Ta TEpUTOPId YKpainu, MiHicTepcTBa arpapHoi
MOJIITUKYU Ta MPOJAOBOJLCTBA YKpainu, MiHicTepcTBa tocTullli Ykpainu, HamionansHoTO
O0anky Ykpainu, [IpuBatOanky, Omandanky, ¢axiBii HAyKOBO-JAOCTIAHUX 1HCTHUTYTIB
cyaoBux ekcreptus mict Kuesa, [{ninpa, Onecu Ta Mukosaesa.

HaiiakTyanpHiIuMu TeMaMu JUIsi OOTOBOPEHHS CTalM IMOJAO 3aCTOCYBaHHS
ICHYIOUYMX IOPUANYHUX ITHCTPYMEHTIB OTPUMAHHSI MIAMPUEMCTBAMU KOMIIEHCalli 30MTKIB,
3aBJaHUX BiMHOIO, (PIHAHCOBI MOXJIMBOCTI ISl  MIANPUEMHUIITBA, TUTAHHSI
OTIOJIATKYBaHHSI, KPEIUTYBaHHS, MTpaIeBIAIITYBaHHS, BETEPAHCHKOTO OI3HECY .

Bnacnigok npoBeneHHs 3axoay «/JliajoriB 3 6i13HECOM» y3arajabHEHO Ta BUZHAUYECHO
37 npoOieMHHX TUTaHb, 3 SKUX |2 NHTaHb JEpPKaBHOTO, 25 MICIIEBOTO pIBHIB.
[IpoBomuThess poboTu MO0 iX omparmoBanHs. Jljis BupimeHHs npobiiem Oi3HeCy
JepKaBHOTO PIBHS 00JIIEepKaAMIHICTPAIIIEI0 HAIMpPaBICHO JIMCTH 10 MiHiCTepCcTBa
eKOHOMIKM YKpainu, MiHicTepcTBa PpO3BUTKY TpoMaa Ta TepUTOpi Ykpainu,
MinicTepcTBa y crpaBax BeTepaHiB Ykpainu, HarionansHoro 6anky YKpaiHu 3 IHUTaHb
OpOHIOBaHHS MPALIBHUKIB MIANPUEMCTB MPUBATHOI (JOPMHU BIACHOCTI, MO0 BEACHHS
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rOCIOIAPCHKOT AISIBHOCTI 0€3 3MIHM IOPUIUYHUMU Oco0amu, (PI3MYHHUMH OcoOaMu —
HIANPUEMIIMU CBO€I MOJATKOBOI aJpecH, IpalleBlAlITYyBaHHS 1HO3EMIIB B YKpaiHi,
OTpUMAaHHS MiANPUEMCTBAMH KOMITEHCAIIT 30MTKIB, 3aBJaHUX BIHHOIO.

Huska HallakTyalbHIIIMX MPOOJIEMHUX IUTaHb, SKI HEOJHOPA30BO IITHIMAIOCS
npeJcTaBHUKaMU O13HECy - II0J0 HEMPaBUIBHOTO 3aCTOCYBAaHHS 4acTUHU 2 cTarTi 13
3akony Ykpainu «IIpo 3a0e3neueHHs mpaB i1 cBOOO TpOMaJsH Ta MPABOBHUI PEKUM Ha
TUMYAacOBO OKYIIOBaHiil TepuTOpil YKpaiHW» OKpPEMHUMH JEpKaBHUMHU OpIraHaMH,
NIJIPUEMCTBAMH, OaHKIBCBKMMHU YCTaHOBaMH, LIOJ0 IPUMYCOBOI HepepeecTparii
PEIOKOBaHUX OPUAMYHUX O0Ci0, (Pi3uyHUX 0cCi0 — MIANPUEMIIB, Kl MaJU MOAATKOBY
aapecy Ha Teputopii JIyrancpkoi o0acti cranoM Ha 24.02.2022.

Cnip  3a3HauuTH, 1O BIACYTHICTH MPAaBOBOTO CTaTyCcy LHUX CyO’ €KTIB
rOCIOJIapIOBAaHHS NPU3BOJIUTH 0 IPABOBOT HEBU3HAYEHOCTI Ta PAaKTUYHUX OOMEKEHD 3a
PETriOHAJIBHOI0 O3HAKOK0 B iXHIA TOCHOJAPCHKIN AISIIBHOCTI, pOOUTH HENOCTYITHHUMHU
Jep’KaBHI Ta MDKHAPOJHI NPOrpaMH 3 MIATPUMKHU Ta PO3BUTKY Oi13HECY, MOKIIMBICTb
MIJIBIOBOTO KPEAWTYBAaHHS, MPU3BOAUTH JO CKOPOYECHHS OOCATIB HAJAXOKEHb JI0
MICLIEBUX OIOKETIB, (DIKCY€E BTPATH 3B’ SA3KY CyO’ €KTIB rOCIOJIaPIOBAHHS 3 KEPIBHULITBOM
o0JacTi, CTBOPIOE TMEPEAyMOBH JJisi HEMOBEpHEHHs Oi3Hecy Ha JlyraHiiuHy, BTpaTu
€KOHOMIYHOTO MOTEHITiaTy PerioHy.

[le npoGieMHe MUTAHHS, € HAABAXKIUBUM JIJISl TEPUTOPI aKTUBHUX OOMOBHUX i 1
TUMYaCOBO OKYTIOBaHUX POCIHCHKOIO (hesiepalii€ro, a TAaK0X TaKKUM, 1110 BIUTMBAE HA PIBEHb
COIllaIbHOI Hampyru B cycniabeTBl. s Toro, mobd noOyayBaTu €()EeKTUBHY CHUCTEMY
3a0€3MeUeHHs TIpaB BETEpaHIB SK €JIEMEHTa ajanTallii 10 HUBUIBHOTO JXKUTTS CTae
HEOOX1IHUM CTBOPEHHS HAyKOBOTO MIATPYHTS JUIsl PO3BUTKY MPHUKIAJIHUX HAyKOBUX
JTOCHIDKEHb I0JI0 BUSBJICHHS TMPAKTUYHUX TMPOOJIEM HAJIEKHOI 1HCTUTYLIAIi3alii
BIJIMOBITHUX CyCHUTHhHUX BITHOCHH. CHIpUATAME ITbOMY TPUBHECEHHS HOBHUX 3HAHB 11010
pPO3yMIHHSI TIPOIIECIB 3a0€3MEeUCHHS TPYAOBHUX Ta MiANPUEMHUIILKUX TPaB BETEPaHIB
BilHMU.

BucHoBok. HasBHMII KOMIUIEKC NpaBOBUX MPOOJIEM CIOHYKae A0 OO0'€THAHHS
Haj0aHb HAyKU TPYAOBOIO IpaBa, aJMIHICTPATUBHOIO, TIOCIOAAPCHKOrO IpaBa Ta
€KOHOMIKO-IIPABOBUX 3HAHb MPO MiANPUEMHHULBKY ISJIBHICTh, adM po3B'A3aTu iX 3
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MaKCUMaJIbHOIO €(PEKTHUBHICTIO pe3ysbTaTy. Peamizariiss 3aBmaHHs 3a0€3MEUCHHS IpaB
BETEpaHIB BIWHM TaKoXX TOTpeOye BHCOKOTO PIBHSA YIPaBIIHCBKOI KYJIbTYpH

BiJIMTOBIIAJILHOCT1 HA MICIICBOMY PiBHI.

Cnncoxk BUKOPUCTAHMX JIAKepeJI:
1.IIpo BeTepanchke mMiANPUEMHULTBO : 3akoH Ykpainu Big 31.07.2025 Ne 4563-1X.
URL: https://zakon.rada.gov.ua/laws/show/4563-20#Text (nata 3BepHenns: 20.05.2026).

The article examines the experience of identifying some practical problems in the activities
of business entities (small and medium-sized businesses). These problems are generalized in the
article with a projection on veteran business due to the fact that veteran business entities
represent mainly small and medium-sized businesses. Therefore, organizational measures and
decisions of local governments also make sense for ensuring the rights of war veterans.

Emphasis is placed on the feasibility of updating the study of problems of collective labor
relations, minimizing social and professional risks during the implementation of the mechanism
for adapting war veterans to civilian life during employment, entrepreneurial activity, etc.

Keywords: legal means, war veterans, adaptations of war veterans, ensuring the rights of

war veterans, state policy, local governments.

ABTOpCHKa 10BiIKa:
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HacesieHHs JIyrancpkoi 00sacHOT 1ep kaBHOI aAMiHICTpallii, HavyaJdbHUK yHpaBiiHHA 110 podoti 3 BIIO

Ta Oyxranrepcbkoro o0miky, https:// ORCID 0009-0005-1011-3118.
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IMAHEJDb II

KOHCTUTYUIAHE TA MIZKHAPOJHE ITPABO;
IHOPIBHAJIBHE ITPABO3HABCTBO

MO A

POJIb AJMIHICTPATUBHOI NPOLIEJAYPU B IYBJIITYHOMY
AMIHICTPYBAHHI MICHEBUX IIOJIATKIB

Kyp’an Bikmopia

Aominicmpamuena npoyedypa 6 Mexauizmi nyoaiuH020 AOMIHICMPYSAHHS MICYEeGUX
nooamkié 3 npuinammsam 3akony Yxpainu «llpo aominicmpamusHy npoyeoypy», Mmae
gidiepasamu poib NPu8eOeHHs npoyecy O0noOamKy8aHHs 00 AKICHOI cep8icHoi nocayeu 0us
niamuuxie nooamxkie. B pezynomami 30iticHeH020 Npaso8oco auaizy HOPMAMUBHO-NPABOBUX
akmie nocmae HeoOXIOHICMb 30IUCHUMU MOHIMOPUHE KIIbKOCMI NPUUHAMUX NOOAMKOSUMU
OpeanHamu nogi0oMIeHb-piulenb, NOOAMKOBUX BUMO2 MA GUKOHAHHS IX ) NPUMYCOBOMY NOPSAOKY
w000 noo0amKy Ha Hepyxome MAtiHo 3a OCIMAHHI MPU POKU 3 MEMOi0 8UPOOIeHHs peKOMeHOayill
w000 Npaso3acmocy8anHs AOMIHICMpPaAmueHoi npoyedypu.

Knrouosi cnoea: wmicyesi nooamku, aominicmpamuena npoyeoypda, OHOOAMK)8AHHS,

nyoniuHe aOMIHICMPYBAHHS, MEXAHIZM NYONIUHO20 AOMIHICMPYEAHHSA NOOAMKIE.

[lutaHHsA, 10 CTOCYIOTHCA MEXaHI3My MyOJIYHOTO AAMIHICTPYBaHHS MICHEBHUX
MOJIaTKiB HE BTpAvya€ CBOET TUCKYCIMHOCTI ajie 3arajioM, BUCHI Ta HAyKOBIIl CXHJISIOTHCS
JI0 TUCKYCI1 caMe 010 TUTaHb aMiHICTPATUBHO-IIPOLICTYPHOTO MOPSAKY IPUTITHEHHS
JI0 BIJMOBIIAJIBHOCT] IUIATHUKIB TMOAATKIB, a TaKOXX IOPUCAMKIIMHUM MpoleaypaM 3
METOI0 BU3HAYCHHS IUISAX1B SKICHOTO HAJaHHS aJAMIHICTPATUBHUX MOCTYT 3 OJHOTO OOKY
1 3aXUCTY J€pP>KaBHUX 1HTEPECIB, 3 1HILIOTO.

3akoH Ykpainu «IIpo agMmi"icTpaTuBHY mpoueaypy» [1], 3 orasay Ha MeTy Horo
npuitHATTA Y 2022 porii, HiOU MOKIMKAHUIN BUPIIIUTU MPOOIEMATHKY Y cepi MyOmiuHOro
aJAMIHICTpYBaHHSI MICLIEBUX IOJATKIB HE JIMIIE B KOHTEKCTI PO3BAHTAKECHHS CYJIOBOI

CUCTEMH, a W HaJaro/KeHHs KOMYHIKalli MK OopraHaMH BHKOHABYOl TUIKH BIIAIH,
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YHIOBHOBaXEHUX 3[1ACHIOBATH aJMIHICTPYBAaHHS MICIIEBUX MOJATKIB Ta IUIATHUKAMU
[MOJIATKIB.

Ta mpakThka 3acTOCYBaHHS MOJIOKEHb 3akoH Ykpainu «IIpo anmiHicTpaTuBHY
npoLenypy», M 4Yac [1i BOEHHOTO CTaHy B YKpaiHi CBITYUTH MPO MPOTHIICKHE —
aJMIHICTpaTHBHA MOCTyTa cTae (OPMaIbHICTIO, IHTepecH JepKaBH (y ¢hopmi OTpUMaHHS
MOJATKOBMX HAIXOJ/KEHb) B CTaHI CTarHaili, IUIATHUKA MICIIEBUX IIOJATKIB, B CBOIi
O11bIIOCT1 OYIyTh 3MYIIIEHHI 3aXHUIIIATH CBOI IpaBa y CyJ0BOMY MOPSJIKY.

3arajapHOBIZIOMO, IO 0 MUIATHHKIB MICIIEBHX MOAATKIB (ITOJaTOK HA MAMHO, € TUHHI
MI0JIATOK) B CBOii OIBIIOCTI, BIAHOCATHCS Pi3HuHI 0cOOU a00 (Pi3nyH1 0COOU-TTIANPUEMITI
1, K aBTOPKOIO 3’SICOBAHO NpPH 3IACHEHHI JMCEPTAIIMHOTO MOCIIPKEHHS Ha TEMY
«IlyGniuHe aqMiHICTpyBaHHS MICIIEBUX MOJATKIB HA MpUKiIaal YKpainu 1 mrary Hesana,
CIIA», cornsgarouu Ha pe3yabTaTH EMITIPUIHUX JTIOCHIIKEHb, TUTBKU KOYKEH YEeTBEPTUI
13 pecnioHIeHTIB (25,6 %) po3yMie XapaKTepUCTUKY MICLIEBUX MOAATKIB [2, ¢. 146].

BianosiznHo, 3Ba)kar0uu HA T€, N0 IOCTATHHO BEJIMKA KUIBKICTh TPOMAJSH Y KpaiHu,
3MyllieHa OyJia MOKWHYTH CBOE MICIE TIPOKUBAHHS uepe3 30poilHy arpecito pociiichbKoi
denepatii To, npodiieMaTUKa MOB’SI3aHA 3 MEXAHI3MOM NYOJIYHOrO aJAMIHICTPYBaHHS
MICIIEBUX TOJATKIB JIMIIIE HAOWpa€e aKTyalbHOCTI TaK fK, CTaTyC IUIATHUKA MICIEBHUX
MOJIATKIB TPOMAJSH IO € BIACHUKAMHU HEPYXOMOT'O0 MaiHa 3aJUIIA€ThCsl HE3MIHHUM 1
nyOJiyHe aJAMIHICTPYBaHHS MICHEBHUX TIOJATKIB MOJATKOBUMH OpraHaMu Mae€
3a0e31meuyBaTy pe3yJIbTaT — IMOJaTKOB1 HAXOKSHHS 10 BIAMOBITHOTO OIOIKETY.

[, sSIKI10 TTATHUK MOAATKIB, SIKUM HE PO3yMi€ XapaKTEPUCTUKU MICLIEBUX MOJATKIB 1
MEXaHI3MiB iX aJMIHICTpyBaHHs, epedyBa€ B «iIt0311», 1110 B HbOT'O BiICYTHI (piHAHCOBI
3000B’s3aHHs Tepes Jep’KaBOl0, TO, OPraHM BHKOHABUOI BJIaJ Iy, YIMOBHOBA)KEHHI Ha
aJMIHICTpYBaHHS MICIIEBUX IMOJATKIB, HE JIMIIE 0013HaHI 100 CBOiX MOBHOBAaXKEHb, a U
BUKOHYIOTH 1X HaJICKHUM YHHOM.

Ajke, Tak, gk [TogaTkoBUM KOJEKCOM YKpaiHM BU3HAYEHO, 110 MMOJIATOK Ha MaltHO
CKJIaJIA€ThCS 3 MOJIATKy HAa HEPYXOME MalHO, BIIMIHHE BiJl 3€MEJIbHOI NUISTHKU, Ta TUIATH
3a 3eMJII0 1, TUIATHUKaMU MOAATKy € (i3u4Hi Ta IOPUAMYHI OcoOM, B TOMY 4YHUCIHI

HEPE3UJICHTH, K1 € BIACHUKaMH 00’ €KTIB )KUTJIOBO1 Ta/a00 HEKUTIOBOT HEPYXOMOCTI [3],
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TO KOHTPOJIIOI0UYOMY OpTraHy JOCTATHHO BCTAHOBHUTH MPABO BJIACHOCTI Y€pe3 eIEKTPOHHY
B32€MO/II10 3 JlepyKaBHUM PEECTPOM PEUOBUX ITPaB HA HEPYXOME MaifHO.

VY 2022 poui npuiinaTo 3akoH Ykpainu «IIpo agmiHiCTpaTuBHY IpOLEAYPY», IKUM
30KpeMa PeryiroloThCsl BIIHOCMHU OPraHiB BUKOHABYOI BIAIH, A0 SIKUX BITHOCSTHCS 1
noaaTkoBi opranu (Jlep>kaBHa mMmojaTkoBa ciy0a Ta i1 TepuTOpialdbHI OpraHu) 3
G13MYHUME Ta IOPUANYHUMHU 0COOAMM LIOJ0 PO3TISAY 1 BUPIMICHHS aAMiHICTPATUBHUX
CIpaB y JAycl, K 3a3HA4€HO y IpeamOyJIl I[bOTO 3aKOHY: «JIE€MOKPATUYHOI Ta MPaBOBOI
JIepKaBU 3 METOI0 3a0e3leueHHs MpaBa 1 3aKOHY, a TaK0oXX 3000B’sI3aHHS JCpKaBU
3a0e3reuyBaTi 1 3axullaTd IpaBa, CBOOOAM UM 3aKOHHI 1HTEpPECH JIIOAWHU 1
rpomagssHUHa»[ 1].

Buiie 3a3Hauenuii 3aK0oH Ja€ BU3HAYEHHS TEPMIHY «aIMIHICTPATUBHA MPOLEAYPay,
K BUBHAUCHUN 3aKOHOM TMOPSAO0K PO3IJIsTy Ta BUPIIICHHS cripaBu [1].

Crarrero 28 3akony VYkpainu «IIpo aaMiHICTpaTHBHY MHpOLEAYPY» YYaCHUKIB
aJAMIHICTPAaTUBHOTO MPOBA/KEHHSI HAJIJIEHO JOCTAaTHHO IIMPOKUM KOJIOM MpaB, CEpel
SAKUX, 30KpeMa: OTPUMYBAaTH BiJ aJMIHICTPATUBHOTO OpraHy po3’siCHEHHsS; OyTu
3acIyXaHUMH  aIMIHICTpaTUBHUM  OpPraHoM 3 TUTaHb, MO0 € MPEeIMETOM
aJIMIHICTPATUBHOTO MPOBA/KEHHS; OTPUMYBATH Ta HaJlaBaTU JOKYMEHTH, 1HII JI0Ka3H,
10 CTOCYIOTHCS OOCTaBUH CITPaBU; MOJAABATH KIJIOMOTAHHS, OTPUMATH aAMIHICTpaTUBHUN
aKT; JOCSATTH NPUMHUPEHHA Ha OyAb-SKOMY e€Taml 3A1MCHEHHS aJAMiHICTPaTUBHOTO
IOPOBA/UKEHHS 3@ CKaprow; OCKapKUTH Yy TMepel0aueHOMY 3aKOHOM HOPSAKY
aAMIHICTPAaTUBHUNA  aKT, TNpoleaypHE  pilmieHHs  abo i,  Oe3disuIbHICTH
aJIMIHICTpaTUBHOTO Oprany [1].

Ta, 3 ormsgy, Ha monoxeHHs cT. 42 IlomaTkoBoro kojekcy YKpaiHM BCi BHIIE
nepeliueHHl npaBa ()aKTUYHO HIBEIIOIOTHCS 1, SIK MPaBUJIO IJIATHUK MOAATKY MOXKE
JI3HATHCS TIPO BC1, BU3HAYCHH1 YMHHUM 3aKOHOJIaBCTBOM Y KpaiHi Mpasa Ta, BIACHE 1, CBO1
000B’s3KM Ha CTa/ii BUHUKHEHHS MpaBa — «Ma€ MPaBO OCKAPKUTHU Yy TepeadadyeHOMY
3aKOHOM MOPSAKY aAMIHICTPaTUBHUM aKT, MPOLIEypHE pillIeHHs a0 Mit0, Oe3A1SIBHICT
aZIMiHICTPATUBHOTO OpTaHy».

Tak, myakToMm 42.1. cT. 42 ITogaTkoBOro KoJeKCy YKpaiHu MoAaTKOB1 MOBIIOMJIEHHS
- pilIeHHS, TOAATKOBI BUMOTH a00 1HIII IOKYMEHTH 3 MUTaHb aIMIHICTPYBaHHS TIO/IaTKIB,
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300piB, IJIATEXIB, MOJATKOBOTO KOHTPOJIO, Y TOMY YHCIl 3 TUTaHb HPOBEIACHHS
NEPEBIPOK, 3BIPOK, aIPECOBaHI KOHTPOJIIOIOYUM OpPraHOM IIJIaTHUKY MOJIATKIB, BIHOCSTh
710 TUCTYBaHHS TUIATHUKIB MOAATKIB Ta KOHTPOJIOIOUNX opraHis(3].

ITynkrom 42.2. ct. 42 [1o1aTKOBOTO KOJEKCY Y KpaiHU BCTAaHOBJICHO, IO IOKYMEHTH
BBAKAIOTHCA HAJIEKHUM UMHOM BpPYUYEHUMH, SKIIO BOHM HAJICIaHI Yy NOPSAIKY,
BU3HAYCHOMY ITyHKTOM 42.4 11i€l cTaTTi, HaaICIaHl 3a aapecor0 (MiCIIe3HAXOKCHHSM,
[I0JIATKOBOIO aJPECOI0) IJIATHUKA [TOIATKIB PEKOMEHI0BAHUM JINCTOM 3 MTOBIJOMIICHHSIM
PO Bpy4€HHs 00 0COOMCTO BpYU€EHI IUTATHUKY MOAATKIB (HOro MpeacTaBHUKY) [3].

BBaxkaemo 3a JOUUIBHE 3raJlaTH NOAUT MNPUXUIBHUKAMH 1HCTPYMEHTAIBHOIO
HiAX0/Yy MEXaHi3MIB IPAaBOBOTO PETryJIIOBaHHS Ha YOTUPH JIAHKU, CE€pell AKUX TPH - L&
IOPUIMYHI HOPMH; MPABOBI BIIHOCUHU, Cy0’ €KTHBHI MpaBa 1 IOPUANYHI 00O0B’SI3KH, 1110
NEPEBOATh NPABOBY EHEPriI0 IOPUIAMYHUX HOPM Ha PIBEHb KOHKPETHUX CYO’€KTIB —
HOCIIB IIpaB 1 000B’S3KiB; aKTH peajizallii npas 1 000B’SA3KIB 1, YETBEPTA JAHKA — LIE€ aKTH
3aCTOCYBaHHS IIPaBa, a TAKOX JIESAK1 JOJATKOBI €IEMEHTH — 1HAUBIAYalIbHI aKTH, IPABOBI
MIOJIOKEHHS 3 TPAKTUKH 3aCTOCYBAaHHS Ta iH. [2, ¢. 144].

BianosinHo, MexaHi3M MyOa1YHOTO aAMIHICTPYBaHHS MICLIEBUX MOJIATKIB 1 MEXaHI3M
aJIMIHICTPATUBHOI MPOIIETypH HE BUKOHYE CBOET POJIi 3 OTJISIAY HA HACTYITHI HOPMATUBHO-
IIPABOB1 TOJOXEHHS B KOHTEKCTI YETBEPTOTO EJIEMEHTY IpPaBOBOIO PETYJIOBAaHHS —
IPaKTUKa 3aCTOCYBAHHS.

B mynkTi 42.5. cT. 42 [TogaTkoBoro KoAekcy YKpaiHu rnepeadaueHo, o y pasi aKIo
IUIATHUK MOJATKIB HE MOJAaB 3asdBy MNpo OaxaHHsS OTPUMYBATH JOKYMEHTH 4Yepe3
CJICKTPOHHUN KaOlHeT, JUCTYBaHHS 3 IUIATHUKOM TIOJATKIB 3JIMCHIOETHCS HUISIXOM
HaJICJIaHHS 3a aApecor0 (MICLE3HAXO/KEHHSIM, IOJIaTKOBOIO aJpecol0) IIIaTHUKA
MOJATKIB PEKOMEHJOBAaHUM JIUCTOM 3 MOBIJOMJICHHSM NP0 BpYy4Y€HHA abo 0coOHUCTO
BPYYaIOThCS TUIATHUKY MOJATKIB (MOT0 MpeACTaBHUKY) [3].

VY pasi SKIio momita He MOXKe BPYYMUTH IUIATHUKY MOJATKIB JOKYMEHT Yy 3B’SI3KY 3
BIJICYTHICTIO 3a MICIIE3HAXOKEHHSIM T0CaJI0BUX OCI0 IJIaTHUKA MOAATKIB, 1XHBOIO
BIIMOBOIO TPUUHATH JOKYMEHT, HE3HAXOJDKEHHS ()aKTUYHOTO MICISl PO3TAlIyBaHHS

(MicIIe3HaXO/PKEHHS) TIJIaTHUKA TMOJATKIB a00 3 IHIIMX MPUYUH, TOKYMEHT BBaXKAETHCS

-3 .



BPYYCHUM TUIATHUKY MTOAATKIB y JI€Hb, 3a3HaYEHUH MOIMITOBOIO CITYK00I0 B IOB1IOMJICHH1
PO BpYUYEHHS 13 3a3HAYCHHSAM IPUYMHU HEBpYYEHHS [3].

ToOT0, Opran ynoBHOBaXEHHI Ha aAMIHICTpyBaHHS MICIIEBHX MOJATKIB CYMJIIHHO
BUKOHY€E CBI1if 000B’SI30K, IUISIXOM HAJCHJIAHHS 1HAMBIYaIbHOTO aKTy PEKOMEHI0BAaHUM
JUCTOM 3 TIOBIJIOMJICHHSIM TIPO BpPYYEHHS 1, TaK SK IUIATHUK IOJATKIB BIJICYTHIM 3a
MICII€3HAXO/HKEHHSIM 3 00’ €KTUBHUX OOCTaBHH, 1[0 TIO CBOIN CYTTi € (popc-Ma>kOpHUMH,
TO BiH HaOyBa€ cTaTyCy MOpPYIIHMKAa MOJATKOBOTO 3aKOHOJABCTBA 00, IJOKYMEHT
BBAKAETHCS BPYUCHUM TUTATHHUKY TTOJATKIB.

B nucepramiitnomy nocnimxenHi «[lyOmiuHe aamMiHICTpyBaHHS MICIIEBUX MOJIATKIB
Ha npukiaal Ykpainu 1 mraty Hesaga, CUHIA» Mu nponoHyBaii BU3HAYUTH TIPOLIEYPHI
MEXaHI3MH IyOJIYHOTO aJAMIHICTPYBaHHS MICUEBHMX MOJATKIB, SIK MEXaHI3MHU CHUCTEMH
HaJlaHHS TOCIYyT IIJIaTHUKaAM MICIIEBHUX TOJIATKIB IIOJ0 NMHTaHbh OOJIKY Ta 3BITHOCTI,
0oOYHMCIICHHS, HapaxXyBaHHS, CIPABISHHS, CTATHEHHS MPSMUX IOJATKIB, KOHTPOJIO Y
dbopmi y3aradbHEHMX Ta I1HJIUBIAYAJIBHUX KOHCYJIbTAIId, a TaKOX 3a JOMOMOTOIO
iHpopMaIifHUX TEXHOJOTIA IIOAO0 MHUTaHb OOJIKYy Ta 3BITHOCTI OOYHCIICHHS,
HapaxyBaHHS, CIPABJISIHHS, CTATHEHHS, MEPEKIaIaHHs HENMPSIMUX IMOJATKIB, KOHTPOJIIO
[2,c. 161].

3BaKalouyW Ha BHUINE 3a3HAYCHE, MOMKIMBO JIMNTH BHUCHOBKY, IO TMPOIEAYpHI
MEXaHI3MH IMyOJIIYHOTO aMIHICTPYBaHHS MICLUEBHUX MOJATKIB, K MEXaHI3MU CHCTEMH
HaJ[aHHS TOCTYT TUIATHUKAM MICIIEBUX MOJATKIB TaK 1 MojokeHHs 3akoHy Ykpainu «IIpo
aJAMIHICTPATUBHY MPOLEIYyPY» IS BIACYTHHOTO 3a MICIIEM 3HAXO/KCHHSI HEPYXOMOTO
MaiiHa, TTePETBOPIOIOTHECS Ha «(POpPMaIbHICTEY, SIKa B CBOIO YEPry HOCHTHh MPUMYCOBHUH
XapaKTep CTATHEHHS MICIIEBHX TMOJIATKIB 1 CTBOPIOE MIATIPYHTS AJIs1 30UTBIIIEHHS KITHKOCTI
CYIOBHUX IIPOLIECIB 3 THIION.

BiamoBinHo, B MOJanbIioMy, 3 METOI BHUPOOJEHHS PEKOMEHIAIIA 010
MPaBO3aCTOCYBaHHS aJAMIHICTPATHUBHOI MPOIEAYpPH OO0 BIACYTHIX 3a MiCIEM
3HaXO/)KCHHS HEPYXOMOTO MaiHa IJJaTHUKaMHM TIOJaTKiB, BBaYKAEMO 3a JOIIJIBHE,
3MIACHUTH MOHITOPHHT KIJIBKOCTI NPUWHATUX MOJATKOBUMH OpPraHaMU TMOB1IOMJICHB-
pllIEHb, MOAATKOBUX BUMOT Ta BUKOHAHHS 1X Y IPUMYCOBOMY MOPSIAKY LI0JI0 MOAATKY Ha
HEPYXOME MaiftHO 32 OCTaHHI TPH POKH.
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The administrative procedure in the mechanism of public administration of local taxes with
the adoption of the Law of Ukraine "On Administrative Procedure" has a significant role in
bringing the taxation process to a high-quality service for taxpayers. As a result of the legal
analysis-legal acts, it becomes necessary to monitor the number of notifications-decisions, tax
requirements and their compulsory execution by tax authorities regarding real estate tax for the
last three years with the provision of recommendations on the implementation of the
administrative procedure.
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JTOTPUMAHHS ITPAB BIMCHbKOBOIIOJIOHEHUX Y KOHTEKCTI
MIZ’KHAPOJIHOI'O I'YMAHITAPHOI'O ITPABA

Makeeea Onena, bypak Beponika

Y pobomi 0ocnidsxceno 0CHOBHI NONONCEHHS MINCHAPOOHO20 2YMAHIMAPHO20 NPABA U000
3axucmy npae ilcbkogonononenux. Ilpoananizoeano nopmu Tpemuwoi /Kenescvkoi Koneenyii
1949 poxy, a makoxc ocobausocmi ix peanizayii Ykpainowo 6 ymoeax cyuyacHoco 30pouno2o
KOHIIKMY.

Knrouosi cnoea: wmidxcnapoone 2ymanimapHe npaeo, 6ilicbkogonononeti, Kenescoka

KOHBEHYIs, npasa aro0ull, 30potHuLl KOHQIIKM.

MixunapogHe rymanitapue npaso (mami — MITI) € ramy33t0 MiXKHapOAHOTO IMpaBa,
sIKa PEryJIto€ paBuIa BeICHHS 30pOMHUX KOH(DIIKTIB Ta CIIPSIMOBAHa Ha 3aXUCT 0Ci0, 1110
He OepyTh Oe3nocepeIHbO1 yyacTi y 00MoBHX AisiX a00 MPUITHMHUIIM TaKy y4acTb. OIHIE0
3 HaWBAXJMBIIIKMX KaTeropid ocid, MmOA0 SKUX 3acTocoByroThcss Hopmu MITI, €
BilicbKOBOMOJIOHEH1. Came 1X MpaBOBUM CTaTyC, YMOBH YTPUMAaHHS Ta TapaHTii 3aXUCTY
BU3HAYAIOTHCS MIKHAPOJIHUMH JTOTOBOpamMu, Hacammepen JKeHEeBChKUMHU KOHBEHIIISIMH
1949 poxky.

AKTyallbHICTb TEMHU JOTPUMAaHHsS MpaB BIHCHKOBOMOJOHEHMX 3HAYHO 3pociia Y
3B’SI3KYy 31 30pOoMHMM KOH(]IIIKTOM MK YKpaiHoto Ta Pociiickkoro Denepariii€ro, siKuii
TpuBae 3 2014 poky Ta HaOyB moBHOMacmTabHOro xapakrepy y 2022 pormi. Y xomi
OoMOBUX A1l 0OOMIBI CTOPOHU OEPYTh BiICHKOBOCTYKOOBIIIB MPOTUBHUKA B TOJIOH, 1110
0e3mocepe/THbO CTaBUTh MUTAHHS MPO BUKOHAHHS HOPM MIKHAPOIHOTO TYMaHITapHOTO
mpaBa Ha MPaKTHIL.

MerToto 111€i poOOTH € aHalli3 OCHOBHUX MOJIOKEHb MIXXHAPOJHOTO TYMaHITAPHOTO
mpaBa IIOJ0 3aXHCTy BIWNCHKOBOTIOJOHEHMX Ta JOCTIDKEHHS TOTO, SK Il HOPMU
peani3yroThcsl YKpaiHOK y CydYacHUX YyMOBax. 3aBJaHHSIM pPOOOTH € 3’sICyBaHHS

IPaBOBOTr'0 CTaTyCy BIMCHbKOBOMOJOHEHUX, PO3IJIsI OCHOBHUX TapaHTIH iX MpaB, a TAKOXK
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omiHka 3Ha4eHHs noTpuManHs MI'TI qyist 3axucTy Mr0ACHKOI TAHOCTI Tif Yac 30poiHOro
KOH(ITIKTY.

[TpaBoBumii cTaTyc BiiCBKOBOIOJIOHEHUX BU3HA4Yae€Thca Hacammepen JKeHEeBChKOIO
KOHBEHIII€I0 PO TOBOKEHHS 3 BiMiCbKOBOMOJIOHEHUMH Bin 12 ceprHs 1949 poky.
BignoBimHO 10 1 MOMO0KEHB, BlHCHKOBOIIOJOHCHMMH BH3HAIOTHCA KOMOATaHTH, SKI
MOTPAINUJIN il BJaxy MPOTHBHUKA I 9ac MDKHAPOIHOTO 30pOHHOTO KOH(IIIKTY. 3
MOMEHTY B3ATTS B IOJOH Taki 0coOM mnepeOyBaloTh IMiJi 3aXMCTOM MIXKHAPOJHOTO
TYMaHITapHOTO IpaBa HE3aJEKHO BIJ iX 3BaHb, M0OCaJ a00 HALIIOHAIBHOCTI. 3TITHO 3
KoHBeHIIi€10, «BIHCHKOBOIOJIOHEHI MOBUHHI 3a OyJb-IKHMX OOCTAaBUH KOPUCTYBATUCS
I'YMaHHHUM CTaBJICHHAM. by/ib-sika He3aKOHHA i UM O€3/1sTbHICTD JlepKaBu, 10 TpUMae
B TIOJIOHI, SIKa CIIPUYUHSE CMEPTh BIMCHKOBOIIOJIOHEHOTO a00 CEPlO3HO 3arpoKye MOro
3JI0pOB’10, 3a00POHSIETHCS 1 PO3TIISIIAETHCS K cepiio3He nopymeHHs miei Konenii» [1].

OCHOBHMUM TIPUHIIMIIOM TIOBOJDKEHHS 3 BIHCHKOBOIIOJOHCHHUMH € TyMaHHE
craBiieHHs. KoHBeHIIS mnpsmMo 3a0opoHse Oyab-iki (OPMU HACWIBCTBA, TOPTYP,
JKOPCTOKOTO ab0 Takoro, 10 MPUHWXKYE JIOJACBKY TIAHICTh, TOBOJKEHHS.
BiiiCbKOBOIOJIOHEH] HE MOXYTh OYyTH 00’€KTOM MOMCTH UM KOJIEKTUBHOI'O IMOKAPaHHS, a
TaKOXX BUKOPUCTOBYBATHUCS SIK 3acCi0 THCKy Ha iHIIY cTOpoHY KoH]uikTy. Kpim Toro,
3a00pOHSETHCS TPUMYIIIYBaHHS TIOJIOHEHUX JI0 HaJaHHS 1HQopMallii, OKpiM Mpi3BUINA,
IMEH1, BINCHKOBOTO 3BaHHSI, IaTU HAPOJKEHHS Ta 0COOOBOT0 HOMEPA.

BaxxnmuBuM €JIeMEHTOM MPABOBOTO 3aXUCTY € TapaHTIi HAJIEKHUX YMOB YTPUMAaHHS.
MixHapogHe  ryMaHiTapHe  MpaBo  3000B’s3ye  JepkaBy, 10  YTPUMYE
BIMICHKOBOTIOJIOHEHUX, 3a0€3MeUyBaTH X XapuyBaHHIM, OJIATOM, MEANYHOIO JIOTTIOMOTOIO0
Ta JKUTIOM, fKi BIAMOBIAAIOTH YMOBaM JIS BIACHUX BIHCHKOBOCTYKOOBIIIB. Meandna
JOTIOMOTra Ma€ HaJlaBaTucs 0e3 NUCKpUMIiHAIllil, a MOpaHeH1 i XBOpl MOBUHHI OTPUMYBATU
HEOOX1/1HE JTIKyBaHHS.

OcoOnuBe 3HaueHHs mae cdepa 3actocyBanHs Konsenmii. ¥ crarti 2 Tperwsoi
XeneBcbkoi KOHBeHIIi TpsiMO 3a3HadeHo: «Ha mgomaTok 10 TONOXKEHB, IO
3aCTOCOBYIOTBCS B MHUPHUW 4Yac, 11 KOHBEHIlS 3aCTOCOBYETHCS B YyCiX BHUMAIKaX
OTOJIOIICHOT BIHHU a00 OY/Ib-SIKOTO 1HIIIOTO 30pOMHOT0 KOH(MIIIKTY, 110 MOKE BUHUKHYTH
Mix 1BoMa uu Ounbine Bucokumu JloroBippumu CTOpoHaMHU, HaBITh SIKIIO CTaH BIMHU HE
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BU3HAETHCA OJHIEI0 3 HUX. KOHBEHIIIS TAKOXK 3aCTOCOBYETHCS B YCIX BUITQIKAX YaCTKOBOI
abo moBHOi okymauii Teputopli Bucokoi [doroBipHoi CTOpOHHM, HaBITh SKIIO Taka
OKyTIallisg He 3ycTpivae 30poitHoro omnopy» [1].

VY HaykoBIM JiTeparypl MIAKPECITIOETHCS YHIBEPCATBHHUM XapakTep 3aCTOCYBaHHS
uux noJyioxkeHb. 3okpema, H. B. IlleBuyk Ta P. C. Jlepkau 3a3Ha4atoTh: « TakuM 4MHOM,
opuanyHOo KOHBEHINIST Mae MOIMPIOBATUCS Ha BCl BIMCHKOBI KOH(IIKTH, HaBITh SAKILO
HeMae o(illiitHO OroJIONIEHOTo CTaHy, SK y IpuKiIaal 3 YKpainoto» [3, c. 69]. HaBenena
NO3ULISA MIATBEPKYE OOOB’SI3KOBICTh JOTPUMAHHSA CTAaHJAAPTIB  MIKXHAPOJIHOTO
TYMaHITapHOTO MpaBa HE3aJeXHO Bia (pOPMaNbHOrO BU3HAHHS CTaHy BIMHU CTOPOHAMU
KOH(DITIKTY.

VkpaiHa € ydacHMIEI0 BCiX YOTUpPhOX JKeHeBCbKMX KOHBEHIIH 1949 poky Ta
Jlo1aTKOBUX MPOTOKOJIB JI0 HUX, 110 TIOKJIaJIa€ Ha JIepKaBy OOOB’ 30K JTOTPUMYBATHUCS
HOPM MDKHApOAHOTO T'yMaHITapHOro npasa. BiamoBigHo no 3akony Ykpainu «lIpo
HalllOHAIbHY Oe3neky YKpaiHw», OAHUM 13 MPUHLUIIB JAEPKABHOI MOJITUKUA Y cepax
HaI[lOHATBHOI O6e3neKku 1 000POHU € «TOTPUMAaHHS HOPM MIKHAPOJHOTO TpaBa, y4acTh B
1HTEepecax YKpaiHM y MDKHApOJHHUX 3YCWUISIX 3 MIATPUMAaHHS MHUpPY 1 Oe3lekw,
MDKJEp’KaBHUX CUCTEMax Ta MeXaHi3Max MIKHApOIHOI KOJIEKTUBHOT Oe3nekn» [2].

[Ticns moOdYaTKy TMOBHOMACIITAOHOTO BTOPTHEHHS TUTAHHS TMOBOKCHHS 3
BIMICLKOBOMOJIOHEHUMH CTAJIO MPEIMETOM yBaru siK HalllOHAIbHUX OPTaHiB BJaju, TaK i
MDKHApOJIHUX OpraHi3ailiii, 30kpema MixkHapoaHoro komitety UepBoHoro Xpecra.

Ha npaktuiii Ykpaina 3/1iCHIOE 3aX0H, CIPSIMOBaH1 Ha BUKOHAHHST M1KHAPOIHUX
3000B’s13aHb Y cpepi 3aXMCTy BiICHKOBOMOJOHEHUX. 30KpEMa, CTBOPIOIOTHCS CHellialibHI
MICIS JIJIsl yTPUMaHHS MOJIOHEHHX, 3a0e3Meuy€eThes X peecTpallis, TOCTyI 10 MEAUYHOL
JOTIOMOTH, @ TaKOXX MOJMJIMBICTh JIUCTYBaHHS 3 pOAMYAMH 4Yepe3 IOCEPEIHUIITBO
MDKHApOJIHUX opradizamii. OkpeMy yBary mpuAUIAIOTH ¢ikcarii nepedyBaHHsa 0cCi0 y
MOJIOHI, IO MAa€ BaXIMWBE 3HAYCHHS [ TONAJBIIMX OOMIHIB 1 TIOBEPHEHHS
BIMICHKOBOCITYKOOBIIIB JI0JIOMY.

JloTpumaHHsI TpaB BIMCHKOBOIOJOHEHUX Ma€ OCOOJMBE 3HAYCHHS HE JIHILE 3
IOpUJIMYHOI, a 11 3 TyMaHiTapHO1 TOUKU 30py. Bukonanus Hopm MI'TI cripusie 36epexkeHHo
KUTTS Ta 3[I0POB’sI JIFOJIEH, SIKI OMMMHWIIUCS y BPa3JIMBOMY CTAaHOBWIIN, a TAKOX (HOpMye
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NEBHI CTaHAAPTH TMOBEIIHKU mMiag 4ac 30porHoro koHpiikTy. KpiMm Toro, HamexHe
MOBOJ/IPKEHHS 3 MOJOHEHUMH MMO3UTUBHO BIUIMBAE€ HA MDKHAPOJIHUU IMIIDK JEp>KaBH Ta
HiACWITIOE 11 IPaBOBY MO3UIIII0 HA MI>XKHAPOHIH apeHi.

Boagnouac 30poiiHuii KOHGIIKT B YKpaiHl JE€MOHCTpY€, WIO0 JAOTPUMaHHS
MDKHApPOJHOTO  TYMAaHITapHOTO  MpaBa  3JIMINAETHCA  CKIAIHUM  3aBIaHHSM.
[ToBimoMIIEHHSI TIPO TIOPYIIICHHS MPaB BIHCHKOBOIOJIOHEHHUX CBIAYATh PO HEOOXiTHICTH
MOCWJICHHSI KOHTPOJII0, MI)KHAPOJHOTO MOHITOPUHTY Ta MPUTATHEHHS BUHHUX OCIO 110
BIJIOBIJIAJIBHOCT] BIAMOBIAHO JO HOPM MDKHApOAHOTO KpUMiHaibHOro mnpasa. Came
HEMHUHYUICTh BIJIMOBIAAIBHOCTI € OJTHUM 13 KJIIFOYOBUX YMHHUKIB 3a0€3MEUCHHS 11 HOpM
MITI.

OTxe, MOXHa 3pOOUTH BHUCHOBOK, IO JTOTPUMAHHS MpaB BiHCHKOBOMOJOHEHUX €
OJIHIE€I0 3 KJIFOYOBHMX CKJIQJOBHX MIXKHAPOJHOTO T'yMaHITApHOTO IMpaBa Ta MOKA3HHUKOM
TYMaHHOCTI JIEpXaBU HABITh Y YMOBax BliiHH. AHani3 nojoxeHb Tperboi KeHeBChKOi
KoHBeHIIT 1949 poky moka3ye, 10 MIXKHAPOJHE MPABO BCTAHOBIIOE YITKI MpaBHIIA
MOBO/I)KEHHSI 3 BIIICHKOBOIIOJIOHEHUMH, TAPAHTYE 1X 3aXUCT, MEIUYHY JJOTIOMOTY, HAJIEXKHI
YMOBHU yTPUMAaHHS Ta 3a00poHsie€ Oynb-ski popMu HacuiabcTBa abo mpumycy. JlocBia
VYkpainu y cyyacHOMYy 30pOMHOMY KOH(JIIKTI MIATBEPIKYE, 1[0 BUKOHAHHS IIUX HOPM
3aXUINAE KUTTS Ta 370POB’Sl TIOJIOHEHUX, CIpHUsi€ 30€pEKEHHIO JIOJCHKOI TiJHOCTI Ta
NIJCUIIOE MIXKHAPOJHMUIA aBTOpUTET AepxaBu. Boanouac notpumanns MI'TI notpeOye
MOCTITHOTO KOHTPOJIIO, MOHITOPHUHTY Ta 3a0€3MeYeHHs BIMOBIJAIBHOCTI 3a MOPYIICHHS,
110 pOOUTH MOTO HE JIMILIE IOPUIUYHOIO, a ¥ TyMaHITapHOI, MOPAIBHOIO Ta MOJITUYHOIO
HEOOX1IHICTIO.
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3BPOMHA ATPECISI POCIVICBKOI ®EJEPAIII ITPOTH YKPATHU SIK
MIICTABA MIZKHAPOJTHO-TIPABOBOI BIIMOBIIAJTLHOCTI TA
MOPYIIEHHS MPAB JIIOJANHA

Kouepzan Anopiii

YV me3ax oocnioxceno 36poiiny aepecito Pocilicokoi ®edepayii npomu Yxpainu sk
KOMNIEKCHe — MIJICHAPOOHO-NPOMUNpAsHe  OIAHHA, WO NOEOHYE NOPYUIeHHs 3A00pOHU
3aCMOCYBAHHI CUNU, HOPM MINCHAPOOHO20 SYMAHIMAPHO20 NPABA Ma OCHOBONOLONCHUX NPAB
moounu. Ocobaugy yeazy npudileHo npobdiemam MidHCHapoOHO-npasosoi keanigixayii azpecii,
IHOUBIOYanvbHOi KpumiHaivHoi eionogioanvrocmi, topucouxyii MKC ma npagomipnocmi
MINHCHAPOOHOI NIOMmpumKu Ykpainu.

Knwuosi cnosa: 36potina acpecis, npasa mo0uHu, MINCHAPOOHe ZYyMAHIMapHe npaso,

3M0YUH acpecii, MINCHAPOOHO-NPABO8A BIONOBIOAILHICD.

Pocilicbkke BTOpPrHeHHs B YKpaiHy NOpPYIIMJIO 3a00pOHY 3aCTOCYBaHHSI CHIIH,
sakpitieny y Cratyri OOH, Ta iMmepaTuBHY HOPMY MINKHApOJHOTO MpaBa MO0
3a0oponn arpecii. IlosicHenHs Pocii mpo HIONTO caMOOOOPOHY 4YM TyMaHITapHY
IHTEpBEHIIII0 HE MAIOTh MPABOBOIrO MIATPYHTS, 110 miaTBepawia ['eHepanbHa AcamOnes
OOH, 3acynuBmmu arpecito P® npotu Ykpainu sik nopymenss ct. 2 (4) Craryty OOH i
BKa3aBIlIM Ha y4acTh binopyci B HE3aKOHHOMY 3acTocyBaHHI1 cuiu [1].
yKpaiHCbKoro HacesjeHHs. Hamanu Ha UMBUIBHMX, JKUTIIO, JIKapHI, MIANPUEMCTBA YU
KYJIbTYpHI 00’ €KTH € TPOTUIIPABHUMH SIK Yepe3 caM (PakT arpecii, Tak i 4epe3 MopyuieHHs
MDKHApPOJHOTO TyMaHITapHOTO mpaBa. HaBiTh yaapu 1O YKpaiHCHKUX BIHCHKOBHX
3QJIMIIAI0THCS YACTUHOIO HE3aKOHHOT arpeCUBHOI BIMHM, X04a 11€ HE CKAaCOBYE€ 3arajibHOTO
3aCTOCYBaHHS HOPM MIKHAPOHOTO TyMaHITapHOTO MpaBa 10 000X CTOPIH.

Pocis sk gepkaBa Hece MIXHApOJHO-NPABOBY BIANOBIJAIBHICTh 3a IIKOAY,
CIIPUYMHEHY 1i aKTOM arpecii. 3arajJbHUN NPUHIUMIT MDKHAPOJIHOTO IpaBa mepeadadae

MOBHE BIAIIKOMYBAaHHS BCIX BTpaT, O€3MOCEPEIHBO IIOB’S3aHUX 13 HE3aKOHHUM
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3aCTOCYBaHHSM CWJIH, HE3aJEKHO BiJ TOTO, Y OYyJW BOHHM JOJATKOBO CIPUYMHEHI
NOPYIICHHSIMU MIXKHApOJHOTO TyMaHiTapHOro mpaBa. Lle ctocyeThcsi gk 3arubeni yu
MOpAaHEHHS YKPaiHCHKUX BIMCHKOBUX, TaK 1 IIKOAM, 3aBAAHOI LMBUIBHUM 0COOaM.
Ockiabku Pocid i€ He3akOHHUMH 3aco0aMu 11 TOCSTHEHHS HE3aKOHHUX IIiIeH, oocsr 11
BIJIMOBIAQIBHOCTI JIHIIIE 3pocTae [2, c. 155].

B ykpaiHCbKOMY 3aKOHOAABCTBI MI>KHAPOJHE T'yMaHITapHE MPaBO BU3HAYAETHCS SIK
CHUCTEMa MDKHAPOJIHO BU3HAHMX HOPM 1 MPHUHIMIIB, L0 3aCTOCOBYIOTHCS MijJ Yac
30poiiHMX KOH(IIKTIB. BOHM BCTaHOBMIOIOTH TIpaBa W OOOB’SI3KM CyO’ €KTIB
MDKHApPOJHOTO MpaBa, 0OMEXYIOTh a00 3a00pOHSIIOTH MEBHI 3aCO0M Ta METOJIU BEJICHHS
BilfHM, 3a0e€3MeuyloTh 3aXUCT JKEPTB 30pOMHUX KOH(QIIIKTIB 1 mHependaqyaroTh
BI/IMOBIAAIBHICTD 3@ OPYIIECHHS [IUX HOPM [3].

[ToHSTTS «BOEHHUM 3JIOYMH» 1 «BIMCHKOBUM 3JI0YMH» HE € TOTOKHUMH. BoeHHUM
3JIOYMH O3HAYa€ CBIJOME MOPYUIEHHS 3aKOHIB 1 3BUYAiB BIMHHU, AK€ OOOB’SI3KOBO
noB’si3aHe 31 30poMHMM  KOH(QuikTOM. HaTomicTh BIHCBKOBHI  3J0YMH  Mae€
BHYTPIIIHBOJIEP)KABHE 3HA4YeHHS 1 B YKpaiHI OXOIUTIOEThCA  posauviom  XIX
KpuMinanbHoro konekcy VYkpaiHu - «KpuMiHaiapHlI NpaBONOPYIIEHHS MPOTU
BCTAHOBJICHOTO TIOPSJIKY HECEHHS BIMChbKOBOI ciyk0u (BiiichbkoBI KpuMiHaIbHI
MPaBOIMOPYILLIECHHN)» [4].

BianoBiganbHICTh 32 BOEHHI 3JIOUMHU HECYTh HE JIMIIE Oe3Mocepe/IHI BUKOHABII YU
ocoOu, sKl BiAJadu 3JIOYMHHUM Haka3. BoHa Moxe MOMMproBaTUCS 1 Ha BIMCHKOBUX
KOMaHJUPIB, AKl 3HaJIM a00 MOBMHHI OyJiM 3HATH MPO MIATOTOBKY YW BUMHEHHS TaKUX
3JIOYMHIB, ajie HE BXKUJIM HEOOXITHUX 3aXO0diB IJis iX 3amoOiranHs. Came TOMY MPUHITUTT
KOMAaH/JHO1 BIAIOBIATBHOCTI JIO3BOJIAE ITJIHIMATA IIMUTaHHS TIPO BIATOBITAILHICTH
yChOTO JIAHITIOTA KOMAHJyBaHHS, BKJIIOYHO 3 HAWBUIIUM BIHCHKOBO-TTOTITHYHUM
KEepIBHUITBOM PD.

[HauBigyanbHa KpUMiHAJIbHA BIAMOBIMAIBHICT 32 3JIOYMH arpecii CTOCYEThCS HE
PSANOBUX BIMCHKOBHX, a MEPEAYyCIM MOMITUYHOIO M BIHCHKOBOrO KepiBHULTBA Pocii, sike
IJIaHYBaJIO, TOTYBAJIO, PO3MoYao abo peani3oByBajao BTOPrHEHHS, OKyTaIlito, 0OCTpiIH,

Os0Kkaxy YKpaiHu Ta 3alydeHHs] 030pO€HUX rpym uu HaliMaH1iB. OKpeMo MOKe MOCTaTH
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NUTAHHS 1 TPO BIANOBINATIBHICTH KEpIBHUITBA bimopyci, ockiiabku ii Teputopis Oyna
BUKOpHucTaHa Pociero juist 3aiiicHeHHs arpecii npotu Ykpainu [5].

Bomnouac uwmnHa pemakiis Pumcekoro craryty (QakTHYHO HE JI03BOJISIE
MixHapoJHOMY KPUMIHAIBHOMY CYy PO3IJISIIATH 3JI0YMH arpecii mpotu YkKpaiHu 0e3
sroau Pocii abo pimenns Pagu besneku OOH. Ockinbku Pocist Takoi 3rojin He HalacTh i
MO>Ke 3a0JI0KyBaTH pimeHHs Pagbe3y nmpaBoM BETO, MPOTIOHYETHCS 3MIHUTH CTaTyT Tak,
100 nepeaaHHs CUTYyaIlli o0 arpecii Morio 3ailcHIoBaTHCs [ eHepaapHOI0 AcaMobIieero
OOH y mexax MexaHi3My «CIHICTb 3apajl MUPY».

Takunii MeXaH13M MOXHa 3apOBaIUTH Yepe3 3MiHy cT. 131 15 ter Pumcbkoro cratyty
a00 NUIIXOM JoJaBaHHSA HOBOi crarTi [6]. Ha BiaMmiHy Big CTBOpPEHHS OKPEMOTIO
CrieliaibHOTO TpUOyHally IIOAO 3JIOYMHY arpecii, el BapiaHT BUIJIAAAE OUIBII
MOCJIIJIOBHUM 1 MPAKTUYHUM, OCKUIBKU CIHMPAETHCA HA BXKe ICHYHOUM MixHapoHui
KPUMIHAJIbHUW CyJ Ta 3MEHIIIY€ pPU3UK 3BUHYBa4€Hb Y BUOIPKOBOMY MPABOCYII.

[lepeBara Takoro miAXoAy IMOJISIrae TaKOX Yy TOMY, IIO BiH He MOoTpeOyBaB Ou
CTBOPEHHSI TIOBHICTIO HOBOiI IHCTHTYIIi, a OT)KE, BUMaraBp OM MEHIIUX pecypciB. 3a
OIATPUMKKA  YKpaiHM Ta OUIBIIOCTI JEp)KaB MepedaHHs cuTyalii [ 'eHepanbHOIO
Acambneero OOH Burmnsgano 6 JeriTMMHUM, a pOCIIChKe KEPIBHUIITBO HABPSII YU MOTJIO
0 MEepEeKOHINBO MOCUIIATUCS HA OCOOUCTI IMYyHITETH, OCKUTbKY TTpakTika MKC BUXOIUTH
13 ix He3acTocoBHOCTI nepen CyaoM Ta JepKaBaMU-YYaCHUISIMH, SIKI BUKOHYIOTh HOTO
3aMuTH.

Buecenns 3MiH 10 PuMcbkoro cratyty norpedye yacy, MOJMITHYHOI NIATPUMKHU Ta
y3ro/pKeHOT TO3MINi JepkaB. Xoya YCIIX TakKoro IIJX0Ay HE TapaHTOBaHUH,
BIJIMOBJISITUCS BiJl HHOTO TIEPEAUYACHO HE BapTO, a/pke ePEKTHBHA IPABOBA BiJIIIOBIIH HA
3JIOYWH arpecii Mae MpoCyBaTUCS HACTIILKY, HACKUIBKH 11€ MOKJIUBO.

Boanouac, koxxHe 1030aBJICHHS JKHTTS, BYMHEHe Poci€lo 3 mopyIieHHsIM
MDKHApOJHOTO TyMaHITapHOTO TpaBa, OJHOYACHO € TOPYIIEHHSM TpaBa JIOJWHUA Ha
KUTTS. Taki [ii MaloTh CBaBUIBHUM XapakTep, OCKUIBKH CylnepedaTbh HopMaw,
CIIPSIMOBAaHUM CaMe€ Ha 3aXUCT JIFOJICBKOTo XKUTTA [7]. Kpim Toro, BOHM MOpYyNIyIOTH 1
€BponeichbKy KOHBEHLIIIO 3 MPaB JIOJUHU, KA TPOAOBXKY€e OyTH 000B’s13k0BOI0 17151 Pocii
[8].
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KonBeniist gomyckae mo30aBieHHs KUTTA JHIIE y BUHATKOBUX BUMaakax. HaBiTe
MiJ 4yac BIMHU JiepKaBa HE MOXE BIICTYNAaTH BiJl rapaHTid mIpaBa Ha XKHUTTS, KPIM
CUTYyalllld, KOJIM CMEpPTh HAcCTalla BHACIIIOK MPaBOMIPHUX BOEHHHX JiH, TOOTO 1M, sKi
PEryJIOI0ThCS MIKHAPOJHUM T'YMaHITapHUM IPaBOM 1 HE cynepedaTrh omy. SKIo x
BOEHHI Jii € HEMPaBOMIPHUMH Ta MOPYLIYIOTh MIKHAPOJHE T'yMaHITapHE MpPaBO, BOHU
OJIHOYACHO CTAHOBJIATH 1 MOPYIIEHHS MIPaBa JIOANHHI HA KHUTTH.

Tomy koxHe BOMBCTBO, BuMHEHE POCi€0 1 MPOIOBKEHHS arpeCUBHOI BIMHU, CJIiJT
pO3TIISAaTH HE JUIIE K €JIeMEHT HEe3aKOHHOTO 3aCTOCYBAaHHS CHIIM, a U SIK TIOPYIICHHS
npaBa Ha JKUATTA BIANOBIAHOI ocodu [8]. KpiMm Toro, Taki aii cynepedatrs €BpornencbKin
KOHBEHIIIT 3 TpaB JIIOJAWHHU, aJKE Jep)KaBa HE MOXKE BUKOPHCTOBYBATH BIJCTYIT BiJl
KOHBEHIIIITHUX 30008’ 13aHb 1JIs1 3/11CHEHHSI 30pOHHOT arpecii.

€CIUI y cmpaBi «I'py3is mporu Pocii (II)» BuznaB, mo KonBeHiis moxe
3aCTOCOBYBATHUCS 32 MEKaMH TEPUTOPIi Iep>KaBH MIOA0 OKYITOBAHUX TEPUTOPIi, OJTHAK HE
NOIIMPUB ii [0 HAa CUTyalli akTUBHUX OoMoBux Al [9]. daktnuno Cyn npuiiHsIB
apryMEHT TIPO Te, 10 B YMOBax «Xaocy» OOHOBMX i ITMBUIbHI 0cOoOM, 3aruOi Bij
POCICHKUX aBiaylapiB Ta apTUIIEPINCHKUX OOCTPLIIB, HE IepeOyBau M1 FOPUCAUKIIIEIO
Pocii 1, BignmoBigHo, 1mo3a 3axuctoM KoHBeHI.

Takuit miaxing € cmipauM, ajpke KoHBEHINIS qomycKae 1i 3aCTOCYBaHHS JI0 BUIIAJIKIB
NM030aBJIEHHS JKUTTS BHACIIJOK HEMPABOMIPHUX BOEHHUX [1d. BLIbII MEepeKOHIMBOIO
Burisigae mosuiis cyaaiB FOpakiBepkoi, Bolitnueka Tta YaHTypii, sSKi TOB’sI3yBaiu
e(eKTUBHUN KOHTPOJb HE JIMIIE 3 OKYIALI€0 TEPUTOPIi, a i 13 PaKTUYHUM KOHTPOJIEM
HaJl KUTTAM JIFOAUHU B yMOBaX 30poiHOro KOHMIIKTY. OCOOJMBO 1€ CTOCYETHCS
cuTyarliii, konu Pocist 610Kye, oOcTpintoe Ta 6GoMOapaye MicTa, yTPUMYIOUU ITUBUTEHUAX
yCepeliHI i He AOMYCKat4H rymMaHiTapHy gonomory [10].

[Topymennss Pociero iMmmepaTtuBHOI 3a00poHM arpecii Ta 0a30BUX HOPM
MDKHApPOJTHOTO TYMaHITapHOTO TIpaBa CHPUYMHUIIO KOHKPETHI TPABOBI HACIIIKH.
Hacammnepen 30poitHa arpeciss axkTUByBaja IMpaBO YKpaiHM Ha I1HAUBIIYaJbHY
caM0O0OOpOHY, a TaKOX TPaBO IHINMUX JEpKaB HaJaBaTH il JOMOMOTY B MeXKax
KOJIEKTUBHOI camMmoo0opoHu. BogHouac neprkaBu 3000B’s13aH1 HE MIATPUMYBATH arpecito,
HE BHU3HABATW 3aKOHHUMHU I HACIIJKA Ta CHIBOPALIOBATH JUIA 1l NPUIHUHEHHS
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npaBoMipHUMH 3aco0amu. CaMe UM TOSCHIOIOTHCS BIMCHKOBa J0mMOMOra YKpaiHi Ta
cankiii mpotu Pocii [11].

Hanannst Ykpaini BiliCbKOBOiI JOMOMOTH HE MOpYIIye HeWTpamiteTy monao Pocii,
OCKUIBKM B CyYaCHOMY MDKHapOJHOMY TMpaBl HEMae PIBHOCTI MIX arpecopoM i
JIEP’KaBOl0, siIka OOOpOHSETHCA. TOMYy CHOTOJHI JIepKaBU HE MaioTh OOOB’SI3KY
3aITMIIIATUCST «HEyIepeKeHnMmn» M Pociero Ta YkpaiHoro, a HaBMaKu - MOBUHHI HE
CIPUSTH arpecopy ¥ miATpUMYyBaTH MPUIUHEHHS arpecii 3aKOHHUMHU CIIOCOOAMHU.

ExoHomiuHi caHkuii mpoTu Pocii MOXyTh IPOSBIATHCS SIK PETOPCIi a00 KOJIEKTHBHI1
KOHTp3axoqu. Peropcii He MOpYyUIyIOTh MIDKHAPOAHUX 3000B’si3aHb, TOMY JI€PKABU
MOXXYTh 3aCTOCOBYBATH iX SIK 3aKOHHUN IHCTPYMEHT THCKY JJi MPUIIMHEHHS arpecii.
Kontpzaxonu dhopmaibHO MOXKYTh 3adilaTd NEBHI 3000B’si3aHHSI, alié HE BBAXKAIOTHCS
IPOTUIIPABHUMH, SIKIIO € TIPOTIOPIIIHHUMU Ta CIIPSIMOBaH1 Ha ClIOHyKaHHsI Pocii BUKOHATH
HOPMH MI>)KHAPOJIHOTO IpaBa.

Taki HacHmiIKU BUIUIMBAIOTH OE3MOCEPEIHBO 3 aKTy arpecii Ta He MOTPEOYIOTh
okpemoro pimenHs Panu besnexku um I'enepanbHoi Acam6nei OOH. Iloku TpuBae
30poiiHMil Hanajd, YKpaiHa Ma€ MpaBo Ha IHAMBIAYaJIbHY CaMOOOOPOHY, a IHILI JIepKaBU
- Ha y4acTh y KOJICKTHBHIH caM0OOOpOHI Ta HajaHHS AOMOMOrd YkKpaiHi. Skmo Panma
besneku depe3 OMOKyBaHHS HE i€, IIe HE MO30aBIs€ JepKaBU IMpaBa MiATPUMYBaTH
VYkpainy uu 3anpoBaI>)KyBaTH CaHKIIIi NpoTH Pocii 3aKOHHUMH 3aCO0aMHU.

OTxe, 30poitHa arpecist Pociiicbkoi @epepaitii npotu YKpainu Mae po3riisiiaTucs He
JUIIE SK TOJITHYHUN YM BOEHHHH (DAKT, a SK KOMIUIEKCHE Mi’KHApOJIHO-TIPOTHIIPABHE
JISHHS, 10 TMOPOJKY€E BIAMOBINATBHICT Ha KUIBKOX piBHAX. Pocis sk jgepxaBa
BIJINIOBIJIa€ 3a HE3aKOHHE 3aCTOCYBAHHS CHUJIM, MOPYHICHHS IMIEpATHBHOI 3a00pOHU
arpecii Ta KOy, 3aBJaHy YKpaiHi, ii BIHICbKOBUM 1 IIUBLJILHOMY HaceJieHHI0. BonHovac
BIMCHKOBO-TIOJIITUYHE KEPIBHUITBO Pd Moke HeCTH I1HAMBIAYyalbHY KPUMIHAIBHY
BIJIMOBIAATBHICTD 32 3JI0YHH arpecii, BOEHHI 3JI0YMHHM Ta 1HII MDKHAPOHI 3JI0YNHH, SIKIIIO
Oyle AOoBeACHO HOro ydacTh y IUIaHYBaHHI, MIATOTOBII YW 31ACHEHHI TaKuX JIii.
Oco0nuBe 3HAYCHHS Ma€ 1 T, MO arpecisi CYMpPOBOKYETHCSI MAaCOBUMHU TOPYIICHHIMHU
IpaB JIIOJIMHY - IPaBa Ha XKUTTS, 0COOUCTY HEJOTOPKAHHICTb, )KUTJIO, BIACHICTh, O€3IEKY,
JOCTYII 0 MEIMYHOT JOTIOMOTH Ta 3aXHCT BiJ HEIFOJACHKOTO MOBOKECHHS. ToMy Taki ii
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NOTPIOHO OIIHIOBATU HE JIUIIE Yepe3 MPU3My MIKHAPOIHOTO I'yMaHITapHOIO Mpasa, a i

SIK CUCTEMHE ITOCSITaHHS Ha OCHOBOIIOJIOKHI ImpaBa 1 CBO6OI[I/I JIFOAUHHA.

Cnncoxk BUKOPUCTAHMX JIAKepeJI:

1. United Nations General Assembly. Aggression against Ukraine : Resolution
ES-11/1, 2 March 2022. UN Doc. A/RES/ES-11/1. URL:
https://digitallibrary.un.org/record/3965290 (nata 3BepHeHHs: 26.04.2026).

2. Haque A. A. An Unlawful War. AJIL Unbound. 2022. Vol. 116. P. 155-159.
URL: https://surl.li/frdkch (mata 3Bepuenns: 26.04.2026).

3. [Ipo 3arBepmkeHHa IHCTpykuii mnpo MOPSAOK BUKOHAHHS — HOPM
MIKHApOJIHOTO F'yMaHiTapHOro npasa y 30porinux Cunax Ykpainu : Haka3 MiHOOOpOHU
Vkpainu Big 23.03.2017 Ne 164. URL:https://zakon.rada.gov.ua/laws/show/z0704-
17#Text (nata 3BepHeHHs: 26.04.2026).

4. Kpuminaneuuii konexc Ykpainu : 3akon Ykpainu Bijg 05.04.2001 Ne 2341 -
III. URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text (mata 3BEpHEHHS:
26.04.2026).

3. Pumchkuii craryT MiKHApOJHOTO KPUMIHAIBHOTO CYAY : MIXHApOJIHUMN
nokymeHT Big 17.07.1998. URL: https://zakon.rada.gov.ua/laws/show/995 588#Text
(mata 3BepHeHHS: 26.04.2026).

6. Darcy S. Aggression by P5 Security Council Members: Time for ICC
Referrals by the General Assembly. Just Security. 2022. 16 March. URL:
https://surl.li/rokgby (mata 3BepHeHHs: 26.04.2026).

7. Haque A. A. Turkey, Aggression, and the Right to Life Under the ECHR.
EJIL: Talk! 2019. 21 October. URL: https://surl.li/xrhnho (maTa 3BeprenHs: 26.04.2026).

8. Human Rights Committee. General Comment No. 36 (2018) on Article 6 of

the International Covenant on Civil and Political Rights, on the Right to Life :
CCPR/C/GC/36, 30 October 2018. United Nations. URL:
https://docs.un.org/en/CCPR/C/GC/36 (nara 3BepuenHs: 26.04.2026).

-36 -


https://digitallibrary.un.org/record/3965290
https://digitallibrary.un.org/record/3965290
https://digitallibrary.un.org/record/3965290
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/an-unlawful-war/D425FCF59C8F04B8291796853DAE5C3B?utm_source=chatgpt.com
https://surl.li/frdkch
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://zakon.rada.gov.ua/laws/show/2341-14#Text
https://zakon.rada.gov.ua/laws/show/995_588#Text
https://www.justsecurity.org/80686/aggression-by-p5-security-council-members-time-for-icc-referrals-by-the-general-assembly/?utm_source=chatgpt.com
https://www.justsecurity.org/80686/aggression-by-p5-security-council-members-time-for-icc-referrals-by-the-general-assembly/?utm_source=chatgpt.com
https://surl.li/rokgby
https://www.ejiltalk.org/turkey-aggression-and-the-right-to-life-under-the-echr/?utm_source=chatgpt.com
https://surl.li/xrhnho
https://docs.un.org/en/CCPR/C/GC/36
https://docs.un.org/en/CCPR/C/GC/36
https://docs.un.org/en/CCPR/C/GC/36

0. Georgia v. Russia (II) [GC] : judgment of the European Court of Human
Rights, application no. 38263/08, 21 January 2021. HUDOC. URL:
https://hudoc.echr.coe.int/eng?i=001-207757 (nara 3BepHeHHs: 26.04.2026).

10. Lieblich E. Not Far Enough: The European Court of Human Rights’ Interim
Measures on Ukraine. Just Security. 2022. 7 March. URL: https://surl.li/hwjzfi (naTta
3BepHeHHs: 26.04.2026).

11. International Law Commission. Articles on Responsibility of States for
Internationally Wrongful Acts, 2001. Yearbook of the International Law Commission.
2001. Vol. II, Part Two. UN Doc. A/CN.4/SER.A/2001/Add.1 (Part 2). URL:
https://surli.cc/uhmlcs (mara 3BepHeHHs: 26.04.2026).

The paper examines the armed aggression of the Russian Federation against Ukraine as a
complex internationally wrongful act involving violations of the prohibition of the use of force,
international humanitarian law and fundamental human rights. Particular attention is paid to
the issues of legal qualification of aggression, individual criminal responsibility, ICC jurisdiction
and the legality of international support for Ukraine.

Keywords:armed aggression, human rights, international humanitarian law, crime of

aggression, international legal responsibility.

ABTOpCHKa J10BiiKa:

Kouepran Amnapiii OueroBmu - acmipanT Kadeapu KpuMiHaipHOro mnpaBa HarioHanbHOro
IOPUJIMYHOTO YHiBepcuTeTy iMeHi SpocnmaBa Mynporo (3100yBaua HayKOBOTO CTYIEHS JIOKTOpa
dimocodii 31 cnermianbHOCTI D8 «IIpaBo»), ORCID ID - 0009-0003-3132-2352 https://orcid.org/0009-
0003-3132-2352

-37 -


https://hudoc.echr.coe.int/eng?i=001-207757
https://hudoc.echr.coe.int/eng?i=001-207757
https://hudoc.echr.coe.int/eng?i=001-207757
https://surl.li/hwjzfi
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
https://surli.cc/uhmlcs
https://orcid.org/0009-0003-3132-2352
https://orcid.org/0009-0003-3132-2352

IMAHEJDb III

TPYIAOBE IIPABO TA ITPABO COIIAJIBHOI'O
3ABE3INEYEHHSA B KOHTEKCTI MTPOTU I
CYYACHUM BUKJ/IMKAM

MDD A

MPUHIATI TPOMOPHIMHOCTI Y PET'YJIIOBAHHI BIKOBUX BUMOT:
€BPONENCHKMII TIOCBIJ TA YKPATHCBHKI PEAJITI

Cepeoa Onena

Jlocnioaceno npasosy npupody 8ikosux oomedcens y cghepi npayi Kpizb npusmy NPUHYUny
nponopyitinocmi ma 3a60poHu ouckpuminayii. Ilpoananizoeano misxcnapoouni cmarnoapmu MOIT
ma J[upekmueu €C, wo pe2ynioromes 6a1aHC Midc 3aXUCHOI0 DYHKYIEI0 mpy008o2o npasa ma
HeoonyweHuam  etiodcusmy.  OOIpyHMosaHo  HeoOXIOHicmMb  nepexody  YKPAiHCbKO20
3AKOHO0ABCMBA IO HCOPCMKUX ABMOMAMUYHUX BIKOBUX NOPO2i6 00 cucmemu iHOU8i0yanibHoi
OYIHKU npoghecilinoi 30amHocmi npayieHuKa 8 KOHMeKCmi €6POIHMe2PayitiHuUX nPoyecis.

Kntouoegi cnosa: gixosa Ouckpuminayis, npuHyun nponopyiuHoCcmi, euodcusm, epaHudHul

ik, mpyooee npaso €C.

Bix mpaniBHMKa € OJHUM 13 HEOaratbOX MEPCOHATBHUX KPUTEPIiB, SKI TPYIOBE
MPaBoO JIETITUMHO BHUKOPUCTOBYE SIK MiACTaBY MJsi AudepeHItiaiii mpaBoBOro CTaTyCy
cyO'eKTIB TpyJIOBUX BIZHOCHMH. Ha BiIMIHY BiJ IHIIUX MEPCOHATBHUX XapaKTEPUCTUK
(crari, pacu, HAIlIOHAIBHOCTI TOIO), BIKOBI OOMEXeHHs y cdepi mpaii He JHIe
JOMYCKAIOThCS MIKHAPOJHMMM CTaHIApTaMHU, a W TMPsSAMO TependadaroTbess HUMH SIK
IHCTPYMEHT 3aXHCTy SK HEMOBHOMNITHIX, Tak 1 0ci0 crapmioro BiKy. BomHouac
nemorpadiuni Tpancopmaiiii, AehIIUT poOOUOT CHIIM Ta MMiIBUIIICHHS MTEHCIITHOTO BIKY B
OUIBIIOCTI PO3BUHEHUX JIEPKaB aKTyalli3yBaJld MUTAHHS MPO MPABOMIPHICTh BIKOBUX
KBaJTi(PiKAIITHIX BUMOT KPi3b MPU3MY MPHUHIIMITY PIBHOCTI Ta 3a00POHU JTUCKPUMIHALII].
[IpaBoBe peryJsiroBaHHsI BIKOBUX BUMOT Ilepe0yBa€ y CTaH1 MOCTIMHOTO OajaHCyBaHHS M1k
JIBOMa KOHKYPYIOUYUMHU ILIHHOCTSIMHU: 3aXMCTOM OCOOM BiJi BIKOBOi JUCKpHUMIHAINI Ta
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oOrpyHTOBaHOIO Ju(EpeHIialiel0 yMOB Tpall 3 YypaxyBaHHSIM (i310J0T14YHUX,
COLIAJIbHUX 1 0€3IIEKOBUX YNHHUKIB.

MixHapoHe Tpya0Be IPaBo (HOPMYE TBOIMIOTIOCHY CHCTEMY BIKOBOTO PETYJIFOBAaHHS
npaii. Konseniis MOII Ne 138 mpo MiHIMaJbHMIA BIK JUIsl MpUOMYy Ha poOOTY
BCTAHOBJIIOE 3arajbHUi mopir y 15 pokiB, a anst poOiT, M0 MOXYTh 3aBAATH IIKOJU
3M0poB'I0 200 po3BUTKY ocobu - 18 pokiB [1]. TlpoTunexuHmii Mmoatoc cuUcCTEMHU
Bu3HauvaeTbesl Pexomennariero MOIT Ne 162 mpo JiTHIX IpalliBHUKIB, sIKa 3aKJIUKA€E
JepKaBU YCYHYTH 3 HAI[IOHAJIBHOTO 3aKOHOJABCTBA OY/b-AKl TOJIOKEHHS, 10
NEPENIKOKAIOTh 3alHATOCTI OCI0 OXUJIOrO BIKY 32 YMOBH 30€peXeHHSI HUMH (P13UYHOT
Ta MpodeciitHOi 31aTHOCTI BUKOHYBATH poOO0TYy [2]. TakuMm unHOM, BiKOB1 KBatidiKaIliitHi
BUMOTH € NMPAaBOMIPHUMU JIMILIE TOMA1, KOJU OOIPYHTOBAHI 00'€KTUBHHUMH BUPOOHUYUMU
abo Oe3NMeKOBUMM YMHHUKAMH, a HE € BUSBOM YIEPEKEHOTO CTaBJICHHS /O MEBHOI
BIKOBOI I'PYIIH.

[IpaBoBe perymtoBaHHS BIKOBUX MeX y cdepl mpaui YKpaiHM IPYHTYETbCS Ha
OamaHci MK 3a0€3MEUEeHHSIM TpaBa Ha MpaIo Ta HEOOXITHICTIO OCOOIMBOTO 3aXUCTY
neBHUX Kareropit rpomansH. Konekc 3akoHIB mpo mpaio YKpaiHd 3aKpiIliioe
MIHIMQJIBHUNA BIK MpUHAOMY Ha poOOTy Ha piBHI 16 pOKIB K 3arajbHE MpPaBUIIO,
JOTyCKAaI0YM BUHATOK y BUIIAAI 15 pokiB 3a 3romoro omHoro 3 OatbkiB [3]. Okpim
3arajgbHOro nopory, cratts 188 K3nll qo3Bossie 3aimydaru 10 aerkoi mpai miaiiTkiB 3 14
POKIB y BUIBHHI BiJI HABYaHHS 4ac, 110 CIpHUsE IXHIN paHHIN comiam3arii. Pazom i3 TumM,
JepKaBa YCBIJOMIIIOE BPA3JIMBICTh MOJIOAUX TPAIliBHUKIB, TOMY JJii HEMOBHOIITHIX
BCTAHOBJICHO CHCTeMYy AUQEpPEHIIHOBAaHUX TapaHTiid: 3a00poHY 3aJy4eHHS [0
HAJypOYHHUX Ta HIYHUX POOIT, OOMEXKEHHs IIOA0 MIKIUTMBUX YMOB Tpalli, CKOPOUEHY
TPUBAJICTh POOOYOIO THXKHS Ta MOAOBKEHY HIOpIUHY BiAmycTKy. Lli 3axoau cnpsimoBaHi
Ha 3arno0irands npodeciiiHOMy BUTOPAHHIO Ta 30€peKeHHS 370pOB’ST MOJIO/I HA CTapTi
kap’epu. BomHowac TpyaoBe MpaBo OMEPye 1 TMOHITTIM «BEPXHBOI» BIKOBOT MEXKI, SKa
3a3BHUYail HE XapaKTepHa ISl MPUBATHOT'O CEKTOPY, MPOTE € KPUTHYHOO ISl Iy OIiaHO1
ciyx0u. Take MUTaHHS TPAHUYHOTO BIKY K KBani(iKamiiHOI BUMOTU BPETYJIbOBAaHO Ha
PIBHI CleliaIbHOTO 3aKOHO/IaBCTBA. 30KpeMa, 3akoH Ykpainu «lIpo gep:kaBHy ciayk0y»
BCTAHOBIIIOE€ TPAaHUYHUI BiK epeOyBaHHs Ha BIANOBIAHUX Nocanax y 65 pokis [4]. Take
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0OMEXEHHS 4aCTO CTAa€ MPEAMETOM JUCKYCIH MO0 eHHKU3MY, TTPOTE MTPaBOBA TOKTPUHA
pO3IIIsiIae MOTo SIK IHCTPYMEHT pallloHAIBHOTO yNpaBiiHHA. 30kpeMa, Konctutyinuui
Cyn Ykpainu marBepauB KOHCTUTYIIHHICTh TTO1IOHUX 00OMEKEHb, 3a3HAUNBIIIH, 1110 BOHU
MEePEeCIIiIyI0Th JErITUMHY METY OHOBJICHHS KaJPOBOT'O CKJIAy 1 HE € JUCKPUMIHAIIIEIO 32
YMOBH HasiBHOCT1 00'€éKTHBHOIO OOTpyHTYBaHHs [5]. TakuM 4MHOM, BIKOBI MapameTpH B
YKpaiHCHbKOMY 3aKOHO/IaBCTBI BUKOHYIOTH MOJBIMHY (YHKIIIO: 3aXUCHY - Ui OCi0, 110
TUIBKM TIOYMHAIOTh TPYJAOBUM MUIAX, Ta OpraHi3amiiHy - i1 CTaOlLIbHOTO
(yHKLI10HYBaHHS J€P’KaBHOTO arnapary 4yepes3 MIIaHOMIPHY POTaLliio MOKOJIHb.

[{leHTpalbHIM JTOKTPUHAIBHUM THTAHHAM 3aJUIIAETHCS PO3MEKYBAHHI MIXK
paBOMIPHOIO AudEpEHINaIliel0 YMOB Mpalll 32 BIKOBOIO O3HAKOI Ta 3a00pOHEHOI0
muckpuMiHaiiero. Jupektusa €C 2000/78 mpo piBHE MOBOKEHHS y cdepl 3alHATOCTI
3aKpIMuIa TPUHIIMIT JOIMYCTUMOCTI BIKOBUX B1JIMIHHOCTEH JIMIIIEC 32 HasIBHOCTI 3aKOHHO1
METH Ta MPONOpLIMHUX 3ac001B Ti JocsirHeHHs [6]. Ha piBui €C nigxig 10 BIKOBUX BUMOT
JETaNni30BaHO Yy JOMOBIAAX EBpPOKOMICIi, MPUCBSIYEHUX IMIUIeMeHTalli JlupekTuBu
2000/78/€C. €Bpokomicisi MOCTIJIOBHO HAroJIONIye, MO0 BIKOBI OOMExeHHS y cdepi
3aHATOCTI € BUIPABJAHWMHU JIMILIE TOAl, KOJM Jep:kaBa abo poOoTodaBelpb 37aTHI
JIOBECTH X HEOOX1HICTh JUIsl JOCATHEHHS KOHKPETHOI COIIaJIbHOT YU BUPOOHUYOT METH,
a He MOCUJIAIOTHCS Ha 3arajibHi MPUMYIICHHS PO 3HUKEHHS Mpaie31aTHOCTI 3 BikoM [7].
VY mpakTHYHOMY BUMIpI IIe 03HAYa€E, MO0 aBTOMATHYHE BCTAHOBIICHHSI TPAHUYHOTO BIiKY
0e3 1HAWBIAyaJbHOI OINIHKM 3A10HOCTEH MpalliBHUKAa € HECYMICHUM 13 TPHUHIIUIIOM
piBHocTi. Eurofound y cBoix anamiTMuHHX Marepianax ¢ikcye, L0 JAEpXKaBU, SIKI
NeperiIim BiJl JKOPCTKUX BIKOBUX IOPOTIB /0 THYYKHX MEXaHI3MIB OIlIHIOBAHHS,
JEMOHCTPYIOTh BUIIHMN PIBEHb 3alHATOCTI 0cCi0 crapmioro BiKy 0€3 MOTIpIICHHS
noka3HukiB Oe3reku mpaii [8]. Taka Momens (GopMye TOKTPUHY «IIPOMOPIIHHOTO
BIKOBOTO pEryJIOBaHHS», sKa € Oe3mocepeqHiM OpIEHTUpPOM Juisi pedopMyBaHHS
YKPaiHCHKOTO 3aKOHO/IABCTBA B KOHTEKCT1 €BPOIHTETpAIlii.

OcoOnuBY KaTeropiro CTAaHOBISATh BIKOBI BUMOIHM, OOIPYHTOBaHI MipKyBaHHSIMHU
Oe3meku Tpari Ta 3aXUcTy TpeTix ocib. Taki 0OMEeXEeHHsS MOMMPIOIOTHCA Ha MiJIOTIB
[IMBLIBHOT aBiallii, orepaTtopiB 00'€KTIB MiABUILECHOT HEOE3MEKH Ta IPpaIliBHUKIB aBapiitHO-
PATYBAIBHUX CIY>KO 1 3aCHOBaHI Ha OO'€KTHBHUX MEIUYHUX JTAHUX TPO BIKOBI 3MIHU
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peakmii Ta ¢i3uuHOoi BuUTpuBanocti. Bognowac OECP 3actepirae Big HaaAMiIpHOTO
PO3IIMPEHHSI TMEpeNiKy «O0e3MEeKOBUX» BIKOBHX OOMEXEHb 1 PEKOMEHJIy€ 3aMiIHIOBATH
ABTOMATUYHI BIKOBI MOPOTHM CHCTEMOIO 1HIMBITyaJlbHOI OIUHKMA (YHKIIOHATBHUX
3mai0HOCcTe mpariBHuKka [9]. Takuii migxig € MEHII AUCKPUMIHAIIMHUM 1 JO3BOJISIE
30epertd AOCBITYEHUX (PaxiBIIB y raimy3sx, J€ cTapiHHS poOo4oi CHJIM CTaHOBUTH
KPUTUYHY MPOOIEMYy.

VYroaa mipo acorriamiro Mixk Ykpainoro tTa €C nependavae rapMOHi3aIlii0 TPYA0BOTO
3akoHoAaBcTBa 31 craHgaptamu JupexktuBu 2000/78/€C y dactuHl 3a00pOHU
nuckpumiHaiii y cdepi 3aiuarocti [10]. Lle o3Hauae HEOOXIMHICTH MEPErIsAy HOPM
K3nll ra cnerianbHOro 3aKOHOAABCTBA 1100 BIKOBUX 00OMEXKEHb Uepe3 MPU3My KPUTEPIIO
MPOMOPLINHOCTI - 30KpeMa THX TMOJIOKEHb, SKI BCTAaHOBIIOIOTh TPAaHUYHUN BIK 3a
dbopMalIbHOIO AaTOI0 HAPOJKEHHS 0€3 ypaxyBaHHS 1HAUBITYyaIbHUX 310HOCTEH 1 CTaHy
310pOB'sl.

TakuM 4YMHOM, NpaBOBE pETYJIIOBAaHHSA BIKOBUX KBaMI(IKALIMHUX BHUMOI €
KOMITJIEKCHUM 1HCTHUTYTOM TPYJIOBOTO TpaBa, M0 MOEIHYE 3aXUCHY (PYHKIIIO 100
HEMOBHOJIITHIX, AHTUIMCKPUMIHALIIITHI rapaHTii Jj1sl 0C10 CTapIIoro BiKy Ta OOrpyHTOBaHI1
0e3MeKoB1 0OMEKEHHS I OKPEMUX BHIIB JISUIBHOCTI. AHAI3 MIKHAPOJHUX CTaHAPTIB
MOII, mpaktuku Cyny €C ta pekomennaniiit OECP no3Bomsie chopmymoBaTu Tpu
KJIFOYOB1 MIPUHIIUIK MPABOMIPHOTO BIKOBOT'O PETYJIIOBaHHS: 3aKOHHA METa OOMEXEHHS,
HOro MpOMOPHIMHICTE Ta HEMOXIIHMBICTh JOCATHEHHS Ti€li caMoi METH MEHII
OOTSHKJIMBUMU 3aco0aMU. YKpaiHChKE 3aKOHOJIABCTBO 3arajioM BIAMOBIJA€ IMEPLIOMY
KpPUTEPIIO, OJIHAK MOTPeOy€e CUCTEMHOTO MEPErJIsy 3 MO3UIIN ABOX THIIHNX - IEPEYCIM Y
YaCTHHI TPAHUYHOTO BIKYy JJIs myOsiyHUX mocai. Ilepexin BiJ aBTOMaTMUYHUX BIKOBHUX
MOpOTriB 70 CHUCTEMH I1HAWBIAYaJbHOI OIIIHKK (YHKIIOHAJIBHUX 3A10HOCTEH €
MariCTpajJlbHUM HarpsiMOM peQopMyBaHHS TPYJIOBOTO 3aKOHOJABCTBA B KOHTEKCTI

€BpOIHTErpaIliiHuX 3000B's13aHb Y KpaiHHU.
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IMPABOBUI1 BUMIP TA TIPAKTUYHI BUKJIMKHA COLIAJIBHOI'O
NIJINPUEMHULITBA BETEPAHIB BIHHU

Komoea JToooe

Jlocniosiceno npasogi ma opeauizayitiHi  acnekmu  COYiaibHO20 NIONPUEMHUYMBA
eéemepanie giunu 6 Yxpaiui. Ilpoananizoeano 3apyOidcHuii 00c8i0 NiOMPUMKU 6emepaHis-
nionpuemyis (CLLIA, Bearuxobpumatis, I3pains) ma 6ussieHo Kio4o8i npocaiuHu 8iMyuUsHAHO20
3axonooascmea. QOOIPYHMOBAHO HEOOXIOHICMb 3aNPOBAONCEHHS CMAMYCYy «B8emepaHcbKe
coyianvHe NIONPUEMCMBOY, cUcmemu 6anioayii BilicbKOBUX KOMNEMeHYili ma I[HKIIO3UBHUX
nOOAMKOBUX CIMUMYLI8 OJisl pOOOMOOAsYis.

Knrwuoei cnosa: semepancvoke nionpueMHuymeo, coyianivHa peinmezpayis, 6anioayisi
KoMnemenyitl, coyianvbHe niOnpuemMcmeo, mpyoose npaso.

[ToBHOmMacmiTabHe BTOPrHEHHS pd MOpoTH YKpaiHW 3YMOBUJIIO TOSBY HOBOI
MacmTabHOI COLIaNbHOI IPyNU — JeMOO1II30BaHUX BlIICHKOBOCITYOOBIIIB Ta BETEPAHIB
BiliHM, 3HaYHAa YacTHHA SKUX € ocobamm 3 iHBamigHicTio. Cranom Ha (01.03.2026 3a
naHuMu MiHicTepcTBa y cIipaBax BETEpaHiB 10 €AMHOTO JEep>KaBHOTO PEECTPY BETEPaHiB
BiitHM (€IPBB) 3aneceno ingopmaniro npo 1,8 miH. oci0, 3 sskux noHaa 800 Tucs4 MaroTh
craryc ydacHuka 6ovioBux At (YB/I) [1]. KiapkicTs 0ci0 3 1HBaJIITHICTIO BHACIIIIOK BIHHU
Ha nmoyaTtok 2026 p. nepeBunimia 130 tucsy oci0. 3a MporHo3amu, HaHOJIMKIYMMU POKAMU
YUCENBHICTh BETEPaHiB, 10 MOTPEOYyBATUMYTh PEIHTETpallii, CATHE KUTbKOX MUIBHOHIB.
[IpobGnemaTuka peiHTerpailii BeTepaHiB BiiiHU mepedyBae Ha MEPETHUHI TPYAOBOrO IpaBa
Ta TpaBa Ha BETEPAHChKE MIANMPUEMHUIITBO, a TaKOX — COLIAJBHOI TOJITUKA Ta
ncuxoJiorii. Y 3apyOiKHINA MOKTpWHI 1i OMpanbOBaHO 3HAYHO TPYHTOBHIIIE, IO
3ymoBiieHO OutbimuM  jaocBioM CIIA, BenukoOpurtanii Ta I[3painto y BupillIeHHI
BIJINOBITHUX 3aBJaHb.

vy aMepHKaHCHKIN HayII LICHTpaJIbHE MICIIE 110c11ae KOHIIETILIS
«veteranpreneurship» — niAnOprUeEMHUIITBA BETEPAHIB BIMHU AK crelUpIYHOT MOJE, 110
MOETHY€E BIMCHKOBI JIIIEPCHKI AKOCTI 3 O13HEC-AisumbHICTIO. Jlocmimkenns Heinz, Freeman,
Harpaz-Rotem & Pietrzak (2017), mpoBenaeHe Ha pemnpe3eHTATHBHIM HaIllOHAJbHIM

BUOIpIIi, BCTAHOBWIO, IO aMEPUKAHCHbKI BETEpaHW MaiKe BJBIYUl yacTillle, HK He-
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BETEpaHU, OOMPAIOTh CAMO3aMHATICTh Ta € BIaCHUKaMU 9 % ycix miImpHeEMCTB Y KpaiHi
[2]. ABTOpU KOHCTaTyIOTh, 110 BETEPAHHU-TIANPUEMIII JEMOHCTPYIOTh BUIIMHA PiBEHb
TICUXOJIOTTYHOI CTIHKOCTI MOPIBHSHO 3 BeTepaHaMHU-HAMaHUMH TpalliBHUKAMU, OJHAK
noTpeOyIoTh CIEUIaJbHUX TporpaM MIATPUMKHU JJIS TOJOJIAHHS TICHXOCOIIAIbHUX
Oap'epiB. Tako BUYEHHMMH HaroJIONyeThCsA, MO €(EKTHBHA pEIHTEerparis MoTpedye
cHeriasbHOi pOoOOTH 3 BIJHOBIEHHS Kap'€pHOI 1IEHTUYHOCTI Ta LUIECHPAMOBAHOI
MIITPUMKH B TIepeKJIajii BINCHKOBUX KOMIIETEHIIIN Ha ITUBUIBHY MOBY [3]. BiacyTHIiCTh
TAKOTO MEXaHI13My Ha 3aKOHOJaBYOMY PIBHI € KIFOUOBOIO MPOTATHHOIO.

[3painbebka Moieb peiHTErpallii MUPOKO BU3HAETHCS OAHIEIO 3 Halle(DeKTUBHIIINX
y CBITIL. [HCTUTYT y cripaBax BeTepaHiB Ta BilicbKOBUX ciMell Cipaky3bKOTro yHIBEPCUTETY
(IVMF) @ikcye, mo edeKTHUBHI CUCTEMHU MIATPUMKHA BETEPAHCHKOrO MIANPUEMHHIITBA
MOEHYIOTh TPU  €JIEMEHTHU: KOMIIGHCOBaHE HaBYaHHS  O13HEC-KOMIETEHIIISIM,
IICUXOJIOTIYHUN CYNPOBIJ Ta MEHTOPCTBO BiJl YCHIIIHMX BETEpaHiB-MANPUEMUIB [4].
[TprHIUIIOBO BAXKJIMBOIO TPABOBOIO PUCOI0 TaKUX CHCTEM € 3aKOHOAABYE BHU3HAHHS
O0MOBOTO JIOCBITY YIPABIIHHS MiPO3I1JIOM €KBIBAJICHTOM IIEBHOTO PiBHS YIIPABIIHCHKOT
KBaT(piKarii.

Y KOHTEKCTI coriaabHOro mianpueMHunTBa Berepani Jx. Octin, I'. CTiBeHCOH Ta
Jx. Beit-Ckimmepn  (Austin, Stevenson &  Wei-Skillern, 2006) po3pobunu
KOHLENITyaJIbHY MOJIEJb, 3TIIHO 3 SIKOIO COIlaibHE MIJNPUEMCTBO BIAPIZHAETHCS BIJ
KOMEPIIIHHOTO HacaMIepe T IIHHICHOIO OPIEHTAIIIEI0 — MPIOPUTETOM COLIATBHOT MicCii Hal
MakcuMi3zaliero npuoyTky [5]. s Berepana e miaxia € opraHiyHUM MPOJOBKEHHSIM
I[IHHICHOT CUCTEeMH, CPOPMOBAHOT MiJ] Yac CIyKOU.

BaxnuBe 3HaueHHS [ PO3B'SA3aHHSA  OKPECJICHOI MPOOJEMAaTUKH  MaroTh
nociipkeHHs: ykpaincbkux BueHux B. I1. Koxana, €. A. Hogikosa, O. B. IllanoBanogoi,
H. 1. Uynuk-binoyconoi, I. B. CeniBanonoi Ta O. FO. Inapionosa [6; 7; 8]. ¥V cBoix mparisix
aBTOPHU 3aKIAJAIOTh MIATPYHTS 7151 GOpMYBaHHS TPYAO0-TIPABOBOTO MEXaHI3My ajanTarrii
BETEPAHIB BIMHM JI0 LIUBIJILHOIO KUTTS, ACTAIHHO PO3MIISIAAIOYN MPABOBE 3a0€3MEUCHHS
ixHbOI MpodeciitHoi pealimiTallii Ta peanizalio MpaBa Ha MIANPUEMHUILBKY TiSIbHICTD
[6]. 3okpema, O. B. IllamoBamoBa BH3Hauae MPIOPUTETHI HANPSIMHU JOCIIKCHHS
IIPaBOBUX 3ac00iB, 10 MalOTh 3a0€3MEeYUTH OEe3MEePeIIKOAHNNA Nepexia BiJ BIHCHKOBOI
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ciyk0M 70 TOCHOJApChKOi AKTUBHOCTI, CTBOPIOIOYM MEPEIYMOBH I MOJANBIIOL
IHCTUTYLIIOHAI3allli BeTepaHchbkoro Oi3Hecy [7]. IlutanHs mpaB oci® 3 1HBaIIHICTIO
BHACJIIJIOK BIWHHU Ta PO3BUTKY BETEPAHCHKOTO MiMPHUEMHHUIITBA SIK crienudiunoi Gpopmu
€KOHOMIYHOI aKTUBHOCTI I'pyHTOBHO aHamizye H. 1. Uynuk-binoycoBa, o0rpyHTOBYIOYH,
10 BETEpaHChKE MIAMPUEMHHUIITBO € OCOOJIMBUM BUJIOM COLIIAIILHOTO MIAMPUEMHUIITBA,
SKE BIJIKpMBA€E MIUPOKI MEPCIEKTUBU HE JIMIIE JUIsi €KOHOMIYHOTO 3POCTaHHs, a M s
e(heKTUBHOI COLIaIBHOT 1HTErpaIlii KOJUIITHIX BIMCHKOBOCITYKOOBIIIB [8, c. 55].

VY posutok 1nux igei fA. B. Ilerpynenko Tta /. JI. 3m06iH [9] 0OIpyHTOBYIOTH
HEOOXIJHICTh 3alMpOBa/PKEHHS B YKpaiHl CHEUIaJbHOTO MPABOBOTO PEXUMY IS
COLIAJIbHUX MIJNPUEMCTB 13 BETEPAHCHKMM KOMIIOHEHTOM, III0 MAa€ BKIIOYATH
1HKyOaI1iiHI IporpamMu, MiJIbIOBE ONOJATKYBaHHS T4 MEHTOPCHKY MIATPUMKY, CIIPUSIOUN
B TaKH C11OCi0 cTaiii MOBOEHHIN TpaHCcpopMallii CyCHiabCTBa.

[Tompu Barommuii BHECOK 3a3HAYCHMX HAYKOBIIIB, TMHUTAaHHS COIIIAJBHOTO
NIJIPUEMHUITBA BETEPAHIB SK CIEHU(PIYHOrO TiIOPUIHOTO MEXaHI3My pelHTerpamii B
KOHTEKCTI YKpAiHCBKOrO TPYAOBOTO IpaBa JOCI HE OTPUMAIO KOMILIEKCHOTO
BUCBITIIeHHsS. Came BiJICYTHICTh CHEI[iaJbHOTO MPaBOBOIO PETYJIOBAHHS IIi€i cdepu
3YMOBITIO€ aKTYyaJbHICTh JaHOT Mparii.

Opni€ero 3 KIIOYOBUX TEPEIIKOJ Ha NUIAXY peiHTerparii BeTepaHiB € mMmpoliema
IMBUIBHOT Baliiaiii JocBiny. BeTepan, ssikuit peaibHO KEpyBaB MiAPO3A1TIOM, FOPUIUIHO
HE Ma€ MiJITBEPHKEHOI ympaBiiHChbKOT kBamidikaiii. Ha BigmiHy Bl aMepuUKaHCHKOT
cuctemu Prior Learning Assessment (PLA), sika 103BoJisie 3apaxoByBaTH KPEAUTH 3a
BilickkoBUH f0CBi [10], B YKpaiHi cHCTEeMHOT MpoLeypy BUSHAHHS TaKOTO JOCBITY JJIsI
OTPUMAaHHSI [IUBUTHHUX TUTIJIOMIB I0CI HE ICHYE.

[HIIMM Ba)KJIMBUM aCTIEKTOM € TICUXOCOL1abHa crielin(ika HaBYaHHS BETEPaHIB, SIKY
MOKHA Ha3BaTH «aHAPArorikoro TpaBMm». CTaHAapTHI TporpaMu nepekBaidikarii He
BPaxOBYIOTh OCOOJIMBOCTI KOTHITUBHOI aianTairii micist 6oroBux aiil. Jlocmimkenns Jx.
M. Xaitni Ta JI. [lenepaa (2011) [3] moka3yroTh, 110 YCIIIIHA PEIHTErpallis BUMAarae
[IJIECTIPSIMOBAHOTO BIAHOBIIEHHS Kap'€pHOT 1JEHTHUYHOCTI Ta (OPMYBaHHS HOBOTO

HapaTUBY BJIACHOI KOMIIETEHTHOCTI. ToMy npaBo Ha eheKTUBHUMN npodeciiiHUl PO3BUTOK
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BETEpaHa HEPO3PUBHO TOB’S3aHE 3 MPABOM Ha ICHUXOJOTIYHY MIATPUMKY B MpOIleci
HABYaHHS.

3HAYHOIO MEPEIIKOIOK0 3aJHUIIAETHCS I eKOHOMIYHA JIEMOTHBAISl pOOOTO/IABIIIB.
baraTo koMmaHiii yHUKaIOTh IHBECTHUI[IM y HABYAHHS Ta aJIallTallil0 BETEPaHiB Uepe3 pU3HK
iXHBOI TMTOBTOPHOT MOOLII3AIlIT Ta BIICYTHICTh JIIEBUX JIepKaBHUX CTUMYJiB. Ha BiaMminy
Bi amMmepukaHchkoi mporpamu Hiring Our Heroes 3 mpsimum cyOcuayBanusam [11],
yKpaiHCbka cHUCTeMa MIBI JJIi  poOOTOJaBILIB HAATO OIOpOKpaTH3oBaHAa U
MaJjonpuBa0dInBa.

Kpim Toro, nporpamu nepekpaiidikaiii cTpaxaatoTh BiJl BIACYTHOCTI KOHKYPEHIIi.
bpurtanceka monens Career Transition Partnership (CTP), 3acHoBaHa Ha KOHKYPEHTHOMY
TeHjepi [12], IeMOHCTpYE, SIK pUHKOBI MEXaHI3MH 3a0€3MeUyI0Th TOCTIMHE TT1BUILICHHS
SKOCTI MOCTYT peiHTerparfi.

BaxnuBuM HUISIXOM TOAONaHHS IUX Oap’epiB € TpaHcopMalis BIHCHKOBHX
koMmriereHuin 'y mianpuemHunbki. C. Ileitn Tta C. BeHkaTapamaH BH3HA4arOTh
MIIIPUEMHUIITBO K TMPOIEC BUKOpPUCTaHHS MoskiauBoctedt [13]. Jlna BerepaniB 11
03Hayae nepeocMuciieHHs BiicbkoBUX «soft skillsy —migepcTBa, cTpecocTiiKOCTl, BMIHHS
MpaIoBaTl B YMOBaX HEBU3HAYEHOCTI — y Oi3Hec-HaBUYkH. CamMo03aiHATI BETepaHU
JEMOHCTPYIOTh BHIIly TICHXOJIOTIYHY CTIMKICTh [2], mpoTe MOTpeOyroTh aganTaiii 10
TOPU3OHTAJIBHUX Mojened ynpasiiHHg. Came couiaidbHe MIANPUEMHHIITBO CTa€
ONTUMAIBHUM (POPMATOM, OCKUIBKH TOENHYE KOMEPLIMHY MisUIBHICTH 13 COIIaJbHOIO
Mici€ro [5] 1 103BOJISIE BETEpaHy 30€PErTH BITUYTTS «CIIYKIHHSD CYCIIUIbCTRBY.

JIJis pO3BUTKY BETEPAHCHKOTO COIIIABHOTO MiAMPHUEMHHUIITBA KPUTUYHO BaKITUBUM
€ (opmyBaHHs crnenuIYHOTO MIAMTPUEMHHUIILKOTO TPO(DUII0, MO BKIOYAE HABUYKHU
dbaHIpel3uHTy, YNPaBIiHHSA COLIAJIBHUM BIUIMBOM, CTPATETiYHOTO TIUIAHYBaHHS 3a
MOJIBIHOIO (€KOHOMIYHOIO Ta COIAJIbHOI0) MICIEI0 Ta MPABOBI ACIEKTH MisUTBHOCTI.
SckpaBUM MPUKIIAIOM YCHINIHOTO MAXOAY € 13painbcbka mporpama Talpiot, ska rotye
BETEpaHiB TEXHIYHUX CIELIAIbHOCTEHN 10 CTBOPEHHS TEXHOJIOTTYHUX KOMITaHii [4].

B Vkpaini mpaBoBa OCHOBa /Jisi BETEPAHCHKOTO MIANPUEMHHIITBA AKTHUBHO
dbopmy€eThCs. 3HAKOBUM KPOKOM CTajio yxBajieHHs 3akoHy Ykpainu Ne 4563-IX «Ilpo
BETEPAHCHKE MIAMTPUEMHULITBOY [14], IKMM BHepIie Ha 3aKOHOAaBUOMY PiBHI 3aKPIIJIEHO
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MOHATTSI BETEPAHCHKOTO MiAMPUEMHUIITBA SIK CAMOCTIWHOI, 1HIIIATUBHOI, CHCTEMAaTHYHO1
rOCIOJIaPCHKOT IISUTBHOCTI 3 METOO JIOCATHEHHS! €KOHOMIYHUX 1 COLIAJIBHUX PE3YJIbTaTIB.
3akoH nepeadavyae MUPOKUNA CIIEKTP AePKaBHOI MIATPUMKHU — BiJl TOJIaTKOBUX CTHUMYJIB
1 MUJIBFOBOTO KPEIUTYBAaHHSA JI0 CIPOIICHHS JO3BUILHUX MPOIEAYP — Ta OKPEMO BUALISIE
CTUMYJIIOBAaHHS BETEPAHCHKOTO COLIAIHOTO MIJIMPUEMHHIITBA SIK CAMOCTIMHUNA HaNpsiM
nepkaBHOI MOMiTUKH. [IpoTe y "acTwHI came COIiadbHOTO MiIMPHEMHHIITBA TTPABOBE
pEryJoBaHHs 3aJIMIIAETHCS HEMOBHUM: Ha BiAMiHY BiJ Bemukoi bpuranii [15] ta CIIA
[16], ne 3aKOHOJaBUO BU3HAYEHO MOHATTSI «COI1AJIbHOTO MIANMPUEMCTBAY, 3aKOoH Ne 4563 -
[X He BCTaHOBIIIOE aH1 BIJAMOBIJHOTO MOHATTS, aHl CHELaJIbHUX KPUTEPIIB I TAKOTO
cy0'ekta rocmnojaproBaHHs. Jlyig BeTepaHa colliadbHUN OI13HEC BUKOHYE TPH KIIIOUOBI
¢GyHKLIi: 3a0e3reyye aBTOHOMIIO, YHUKAKOYU >KOPCTKUX KOPHOPATUBHUX 1€papXii;
CTBOPIOE peer-to-peer iHTErparito yepe3 pododi MicCId sl MOOpaTUMIB; 1 MEPEBOJIUTH
BeTepaHa 31 CTaTyCy MUJIBFOBUKA B CTATyC IUTATHUKA TOJMATKIB. | 0JIOBHIMH MpPaBOBUMHU
NEPEIIKOIaMH 3aJIMILIAIOTHCS BIICYTHICTh THYYKHX OpraHi3alliiiHO-NpaBoBUX (HOpM s
riOpuIHUX CTPYKTYp Ta Opak nmpedepeHiniil y Aep>KaBHUX 3aKyMiBIISAX.

Jlnst  yCyHEHHS IIMX TIPOTajMH TMPOTOHYETHCS KOMILIEKC 3aKOHOJABUMX Ta
opranizamiitHux 3axomniB. [lo-nepiie, 3ampoBaauTu cremiaabHuil craryc «BeTepancbke
comianbHe mianpueMctBo» (BCII) numsixom BHecenHs 3MiH 10 3akony Ne 3551-XII y
B3aemo/ii 3 HopMaMu 3akoHy Ne 4563-1X «IIpo BeTepaHChke MIANPHUEMHHUIITBOY». XO04a
OCTaHHIH 1 mependayae CTUMYIIOBAHHSI BETEPAHCHKOTO COINAIBHOTO MiMPUEMHUIITBA,
BiH HE BCTAHOBJIIOE aH1 CAaMOTO MOHATTSI «COLIAIBHOTO MIAMPUEMCTBAY, aH1 CHELIATBHUX
KPUTEPIiB AJIs1 TAaKOTO CyO'€KTa TOCMOJApIOBaHHS — a OTXKe, I MporajivHa MmoTpedye
OKpeMoro 3akoHozaBuoro BperymoBaHHsA. Kputepissmu BCII mMoxyTh cratm dacTka
BerepaHiB nmoHan 50 %, cnpsmyBanHsa noHan 30 % npuOyTKy Ha peiHTerpaiiio Ta
0oOMeXeHHS BUTLIATH AUB1AeH/1B. Lle HamacTh mpaBo Ha TOIaTKOBI MIJIBIH Ta TpedepeHtIIii
B TEHJEpaXx.

[To-npyre, BOpoBaauTH cUCTEMY BaJliiallii BilicbkoBUX KoMrieTeHuii (Prior Learning
Assessment, PLA) wepe3 3minu g0 3akony «IIpo ocity». JlocBin koMaHIyBaHHS
H1pO3AUIOM MoHa A 12 MicsIIiB Ma€ 3apaxOBYBATHUCS SIK IPAKTUYHUI KOMIIOHEHT MIpOrpam
MEHEKMEHTY, a TOCB1J pOOOTH 31 CKJIQJHOI0 TEXHIKOIO — SIK MIJICTaBa JJII CKOPOUEHHS
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TepMiHy HaBuyaHHS. TakoX HEOOX1AHO po3poOuTH «JIOBIAHHK BIAMOBIAHOCTEI» 3a
aHasoriero 3 amepukancbkuM Military Occupational Specialty (MOS) crosswalk [17].

[To-TpeTe, BBeCTH BUMOTH TpaBMa-iH()OPMOBAHOTO HABUAHHS, JIOMOBHUBIIN 3aKOH
«IIpo  mpodeciiiHui  PO3BUTOK  MPAIIBHHUKIB»  OOOB’S3KOBHUMH  CTaHJapTaMU
MICUXOJIOT1YHOT MIATPUMKH Ha OCHOBI pekoMeHaarin SAMHSA [18].

[To-ueTBepTe, CTBOPUTH MEPEKY 1HKIIO3MBHUX O13HEC-1HKYOaTOPIB Ui BETEpaHiB
yepe3 ypsAIoBy Mporpamy, sika MoegHyBaTuMe IpodeciiiHuil po3BUTOK, TICUXOJIOTIYHUHI
CYHpOBIJl, MEHTOPCTBO B1Jl BETEPAHIB-NIANPHUEMIIIB Ta KOHKYPEHTHI TPAHTU «CTapTOBOTO
KamiTamy».

[To-m’siTe, cTumynoBaTH pOOOTOAABIIIB 4Yepe3 MOJATKOBI MUIBIM HAa HAaBYaHHS
BETEpaHiB Ta 3HIKEHHs cTaBok €CB 11 BeTepaHiB Ha YIPaBIIHCHKUX MOCaAax.

BucnoBku. CoriaibHe MiIANPUEMHUIITBO € OJIHIEI0 3 HAWOUIBII MEPCHEKTUBHUX
MoJieJIel pelHTerpalli BeTepaHiB BIiHU B YKpaiHi, OCKUIBKH MEPETBOPIOE iX 3 00’ €KTIB
COIIIaJIbHOI OMIKH Ha Cy0’€KTIB €KOHOMIYHOIO PO3BUTKY. Peamizalisi [pboro noTeHLiamy
BUMarae 3aKOHOJaBYOTO BU3HAHHS BINCHKOBUX KOMIIETEHLIN, 3alpOBAIKEHHS CTaTyCy
BETEPAHCHKOIO COLIAJIBHOIO MIANPHEMCTBA Ta €(PEKTUBHUX MMOJATKOBUX CTUMYJIB.
3apyODKHHMIM HOCBIJ MEPEKOHIMBO CBIIYMUTH, 11O 1HBECTHINi B IpaBOBE 3a0e3IMCUCHHS
peiHTerpaiii 3aXxUCHUKIB € CTpPATeriyHUM TMPIOPUTETOM HAI[IOHAJIBHOI O€3MeKu Ta
MIOBOEHHOTO BiTHOBJICHHSI KpaiHU.
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HOA0 3AXNCHHUX ITPAB TPOPCIIJVIOK B IHAUBIAYAJIBHUX
TPYJJOBUX BIJTHOCUHAX B KOHTEKCTI KOJU®IKAIIIl TPYIOBOI'O
3AKOHOJIABCTBA TA CYJ0OBOI IPAKTUKHU

Cinvuenko Cepeiit

Jocniosxceno nponosuyii wodo peanizayii npogcninkamu 3axXucHoi @ymkyii 6 wo00o
IHOUBIOYAILHUX MPYOOBUX NPABOBIOHOCUH NIO YAC 38LIbHEHHS NPAYIBHUKIE 8 npoekmi Tpy0oso2o
KOOEKCy, a MaKkoxc NpakmuyHi acnekmu peanizayii npasa 6ubOOPHO20 Op2aHy NepeUHHOL
npoghcninkosoi opeawizayii eumazamu 8i0 pooomooasyst pPo3ipeaHHs MpPyo008o20 002080pY 3
KepIBHUKOM NIiONpUEMCMEA, YCMAHO8U, Op2aHizayii y paszi NOpYUeHHs 3aKOHOO0A8CMEAd Npo
npayr, npo Koaekmueni 0o2osopu, 3axkony Ykpainu «llpo npogeciiini cninku, ix npasa ma
eapaumii OisLIbHOCMI .

Knrwowuoei cnosa: npogcninku, 38inbHeHHs 3 pobomu, KepiBHUK NiONpueMcmad,

pobomoodaseyw, cyo.

[ToTpeba pedopmMu TpyAOBOro 3aKOHOJABCTBA YKpaiHM JaBHO mepespuia. Tomy
ypsiIoBa 1HINIATUBA y BUTIISAI MPOEKTY TPYyTOBOTO KOJAEKCY, MOJaHOTO 10 BepxoBHOI
Pamm 15.01.2026 p. [1] BuKIMKaa XBUJIIO CYCIIIJIBHOTO 3alliKaBJICHHS Ta JTUCKYCIH [2 —
4]. OnHuM 3 GOJTIOYMX MHUTAaHb, HABKOJIO SIKOTO TOYAThCS KBaBl IUCKYCIi MO0 MPOEKTY
TK, € BU3HaUCHHS 00CSTY Ta 3MICTY 3aXMCHOI QyHKIIIi MpodCcrigok B pehopMOBaAHOMY
MeXaHi3Mi BUKOPUCTaHHS HaiiMaHoi mnpamni. He 3adimaroum yci mposiBU 3a3HAYEHOT
npo6JieMu, 30CepeMMOCh Ha TAKUX aCIEKTax.

Amnaniz 3micty mnpoekty TK 3acBimdye mnparHeHHS aBTOPIB BIIMOBUTHUCS BiJl
30epexeHHs] ICHYIOUOTO MEXaHI3My pO3IpBaHHS TPYAOBOrO JIOrOBOPY 3 IHILIATHUBHU
poOOTOABIIS 32 MOMEPEAHBOIO 3r0/I0I0 BUOOPHOTO OpraHy MEepBUHHOIT MPOQCIUTKOBOI
opranizaiiii (mpo¢crnijIkoBOro ImpeAcTaBHUKA), BcTaHoBIeHoro crartero 43 K3nll [5] ta
cratrtero 39 3akony Ykpainu «IIpo npodeciitai cruiku, iX mpaBa Ta rapanTii JiSIbHOCTI.
[ls 1imimiaTHBa OOIPYHTOBYETHCS MpAarHeHHSM 3a0e3MeYuTH OajllaHC MK IPaBOM

po0OOTONABIs 3BUIBHATH MpAIliBHUKIB B TMPOLIECI OpraHizaimii mpail ¥ ymnpaBiaiHHS
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NEPCOHAJIOM Ta TMOBHOBKEHHSMU NPOQCIIJIOK KOHTPOJIOBAaTH I TMEpeBIPSATH
OOTPYHTOBAHICTh Ta I1JICTaBHICTb 3BIJILHCHHS.

Ha nymxy A Cimyrtinoi, 3amponoHoBanuii y mpoekti TK migxin He mopyirye
CYTHICHOTO 3MICTy KOHCTUTYIIITHOTO MpaBa Ha 3aXMUCT BlJ HE3aKOHHOI'O 3BUILHEHHS 3a
YMOBHU 30€peKCHHS 3aKpUTOr0 TEPeNiKy IIJACTaB IS 3BUIBHEHHS 3 I1HIIIATUBHU
poboroxasis (ctarti 94, 96-102, 104) 000B’SI3KOBUX MPOLEAYPHUX BUMOT, 3araJlbHUX
rapaHTid g TpaliBHUKIB Yy pa3i po3ipBaHHS TPYJIOBOTO JOTOBOPY 3 1HIIIATUBH
poOOTONABIIS Ta CHEUIATIBHUX TapaHTId JJis BPa3jMBUX KaTeropiid MpamiBHUKIB (CTATTI
95, 103) 1 rapaHTOBaHOTIO IpaBa Ha Cy10BUM 3axucT (ctarti 240, 241) [4].

Kpim Toro, 3akoHoJaBelpb MiaHye 30epertd QPyHKIII0 TPOMaJICbKOTO KOHTPOJIIO 32
3IACHEHHSIM pOOOTOMABIEM 3BUIBHEHHS IMPAI[IBHUKIB B OKpeMHX BHIajJKax. Tak,
BiAmoBigHO 10 cTatTi 104 nmpoekty TK pobGoTomaBers 30008’ 13aHNi HaIaTH BIOBITHIM
npodcmiiii Komii TOKYMEHTIB Ta B1IOMOCTEM, 1110 MiITBEP/HKYIOTh HAABHICTB IT1JICTaB J1JIs1
3BUIbHEHHS NPAL[IBHUKA, AKUH € 11 WIEHOM. Y CBOIO Yepry npoQCcrijka MoXe 1HII1I0BaTH
MIPOBEICHHSI KOHCYJIbTAIlIM 3 POOOTOABIIEM 3 IILOTO MPUBOAY. A ICHYIOUHH MEXaHi3M
OTPUMAaHHSI 3TOJM Ha 3BUIbHEHHS 30epiraeThes cratTero 105 npoexty TK mono Bunaakis
pO3IpBaHHS TPYJIOBOTO JOTOBOPY 3 MPAIliBHUKOM, SKUW € YJICHOM BHOOPHOTO OpraHy
NepBUHHOT MPOCIUTIKOBOI OpraHizailii, mpoCriIKOBUM MPEACTABHUKOM. TaKok MPOEKT
TK 3a6e3neuye immiemenTaniro noyioxenb Konseniii MOIT Ne 135 1971 poky [7]
IIUISIXOM BCTaHOBJICHHS aHAJIOTTYHUX TapaHTIN JJIs MPEICTaBHUKIB MPAIliBHUKIB, BUTLHO
0o0paHuX 3araJibHUMH 300pamMu (KOH(GEPEHIIIEI0) TPYAOBOTO KOJIEKTHUBY.

BBaskato, 1110 3aIIpornoHOBaHUM MiJIXiJ € 30a71aHCOBAaHUM 1 OPIEHTYE MPOQPCIIIKU Ha
PO3BUTOK COLIATLHOTO J1ajory 3 poOOTOAABIEM Ta CTHUMYJIOBAaTHME MPO(CHIKU HE
IMITyBaTH 3aXUCT, a peajbHO Horo 3abe3medyBaTH. SIKIIO KOHCYJbTAIlll BUSBISTHCS
HEBJIAJIMMU, TO 3BUILHEHOTO MpalliBHUKA MOYKHA 3aXHUIATH B CYAl 1 TPO(CIUIKH MArOTh
UM TTEPEUMATHCH.

BaxxnuBuM 1HCTpYMEHTOM B apceHalli MNpOQCHIIOK € TMpaBO BHUMAratd Bijl
poboTomaBIsl  PO3IpBaHHS TPYAOBOTO  JIOTOBOPY (KOHTPakKTy) 3  KEpPIBHUKOM

HiJIPUEMCTBA, YCTAHOBU, OpraHizallii, SKIIO BiH MOPYIIYE 3aKOHOAABCTBO MPO Mpallio,
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PO KOJIEKTUBHI TOTOBOpH 1 yroau, 3akoH Ykpainu «IIpo mpodeciiiHi cniiku, ix mpasa
Ta rapaHTii JISUIBHOCTI.

[Tepenycim 3a3HaunmMo, 1o mpoekT TK HEe MICTHTHP HOPMH, aHAJIOTIYHOT YMHHIN
penakuii crarti 45 K3nll ta crarri 33 3akony Ykpainu «IIpo mpodeciiini criiaku, ixX
mpaBa Ta TrapaHTii JisuibHOCTI». Ha MO0 JOyMKy, NPUYMHU I[HOTO TMOJSATaloTh Yy
MOCIIIOBHOMY HamaraHH1 3aKOHOJABIIS 3aXUCTUTH 1HTEPECH BIACHUKIB KOPIIOPATUBHUX
paB IOPUIMYHOI 0COOM Ha yrpaBiiHHA Heto. Came TOMY TPYIOBI CIIOPH 3 KEPIBHUKAMU
roCIOJapChbKUX TOBAPHUCTB Ta IHIIUX IOPUAUYHUX OCIO OyJI0 mepesaHo Mij] FOPUCIUKIIIIO
rocnogapcbkux cyaiB. A BepxoBHuii CyJ NOCHIIJIOBHO JOTPUMYETHCS TE€pEBaru
KOPIOPATUBHUX BITHOCUH MK BJIACHUKOM Ta KEPIBHUKOM HaJl TPYJOBUMHU.

Takoxx Ha MoAaNbIlly MPAKTUKY 3acTtocyBaHHs ctatTi 45 K3mll cyTreBuii Brius
matuMe noctanoBa Benukoi [lanatu Bepxosuoro Cyny (nani BII BC) Big 21.01.2026 p.
y crpabi Ne359/8573/20 [8]. OcHOBHUIA 3MICT CHIOPY B L1l CIIpaBl MOJISATaB y HasBHOCTI
npaBa OKPEMOTO OcepelaKy npodCcrhiiok, Mo Ai0Th Ha MIANPUEMCTBI, 32 HASBHOCTI
KUIBKOX JIIFOYMX OJHOYACHO, 3asIBJISTH BUMOTY PO 3BUIBHEHHS 3 pOOOTH KEpiBHHKA
NIJIPUEMCTBA 32 YMOB, BU3HaueHux crarreto 45 K3nll.

JloHenaBHa icHyBaJja ImpaBoBa Mo3ullisi, BuciopieHa Bepxosaum Cy10M y MOCTaHOBI
Bix 11.12.2019 p. mo cnpari Ne 266/4331/17, BiAMOBiAHO 0 SIKOi 3a HASBHOCTI Ha
NIJIPUEMCTBI, YCTaHOBI, OpraHi3amii JAEKIIbKOX MPOQCHUIKOBUX OpraHizaiii, ki
3M1MCHIOIOTH ITPEICTABHUIITBO 1 3aXUCT MPaB Ta IHTEPECIB WieHIB TPO(CIiNIOK, iX BUOOPHI
OpraHu Ha BIANOBIJHOMY PIBHI1 JOTOBIPHOTO PEryJIIOBaHHS MOBHUHHI y3rOJKYBaTH CBOiX
Jii 3a JIJIs1 IOCATHEHHsI CBOiX CTAaTYTHMX IIUIEH 1 3aBJaHb B MUTAHHI 3aXHUCTYy 1HTEPECIB
YICHIB CBOIX MPOQCHIIOK JUIsl YHUKHEHHS MOXJIMBOTO TPUUHSTTS DIIICHHS, sKe O
Cylnepedmnio IpaBaM Ta IHTepecaM YjieHIB 1HIIO01 MPoQCIiIKOBO1T OpraHizallii, OCKUIbKH 3a
3aKOHOM TMPOQCHIIKA € PIBHUMHU y CBOiX mpaBax. llum cammm akieHT poOWBCs Ha
HEOOXITHOCTI  TOTO/PKEHHS BUMOTH TMPO 3BUIBHEHHS Ha PIiBHI  CILJIBHOTO
PEICTAaBHUIILKOTO OPTaHy.

Y cmpaBi Ne 266/4331/17 posrisimaBcs MO30B T.B.O. AUPEKTOpA JAEPKaBHOTO
MIJNPUEMCTBA TMPO CKAacyBaHHS BHUMOTHM OJIHIET 3 JIIOYMX Ha MIAIPUEMCTBI
npo(CIIIKOBUX OpTraHi3alliil mpo po3ipBaHHs 3 HUM TPYIOBOIO IOTOBOPY, CKEPOBAHOT 10
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BIJIMIOBIIHOTO MiHICTEpCTBA. Uepe3 LIICTh POKIB CYJOBOIO PO3IIIALY CYH 3aJ0BOJIHHHB
BI/IIIOBIIHUM ITO30B.

MotuBu yxBanenns BII BC mporo pimeHHss Ta chopMoBaHI MpaBOBI MO3UIIT
JTIO3BOJIAIOTh OCSATHYTH CYYacHI IMIJIXOAM JI0 PO3YMIHHS 3aXMCHOI (PyHKIIIi mpodcmiiok
opraHaMu CyJI0BO1 BJIaJiH.

[Tepemycim citit BpaxoBYBaTH, IO MPABOBUM CTATYC KEPIBHUKA € OUIBII CKJIATHUAM,
HIXK 3arajJibHU MpaBOBUN CTaTyC MpaliBHHUKIB. 3 OAHOTO OOKYy, BIH € OJHOOCIOHUM
BUKOHABYMM OpPraHOM IOPUAMYHOI OCOOM, IIO 3IMCHIOE JIEBOBY YacTKy (YHKIIH
po0OOTONABIIA T BIIHOUIEHHIO O HAallMaHUX MpPAIIBHUKIB MIANPUEMCTBA. A 3 1HIIOrO —
KEPIBHHUK TaKOX € HAalfMaHUM MPaI[iBHUKOM, SIKHI BUKOHY€ TPYI0BY (DYHKIIIIO HA MiACTaB1
TPYZOBOTO IOTOBOPY 3 BIIACHUKOM - pOOOTOIaBIIEM, 0 MPU3HAYAE KEPIBHUKA HA TIOCATY.
ToMy KepiBHUK MiJANPUEMCTBA TaKOXK TMepedyBae B TMOJI MPaBOBUX TapaHTIi,
BCTAHOBJICHUX TPYJOBUM 3aKOHOJITaBCTBOM.

3BepHEHHs] BUOOPHOTO Opra"Hy HNpOoQCHUIKOBOI Oprasizamii 3 BHMOIOK IIPO
pO3ipBaHHs TPYJOBOrO JOTOBOPY 3 KEPIBHUKOM € €KCTPAOPAWHAPHHUM 3aXO0J0M, SIKUH
npodcninika MOXe BUKOPUCTATH 3a HAsBHOCTI MiACTaB, nepeadoavenux crarrero 45 K3nll.
JIyist BUpilIeHHs] TUTaHHS TIPO HASIBHICTH MIJICTAB JJIs 3BUIbHEHHS KEPIBHUKA BUMOTa Ma€e
OyTH OOIPYHTOBAaHOIO, TOOTO MICTUTH BKa3IBKy Ha KOHKpPETHI (paKTU TOPYIICHHS
3aKOHOJAaBCTBa. BTiM Taka BUMora He nepefdoadyae aBTOMaTUYHOTO 3BIJIbHEHHSI, OCKIIbKH
MOKe OyTH OCKap>KeHa SIK CAaMUM KEPIBHUKOM, TaK 1 HOro poOOTO1aBIIEM.

Tomy nepmum BaXJIMBUM BUCHOBKOM, chopmoBanum BII BC e Te, mo Bumora
npoCHiIKu Ma€e IPyHTYBaTHCS Ha (PaKTI BYUMHEHHS KEPIBHUKOM ICTOTHOTO MOPYIICHHS
TPYJOBOIO 3aKOHOJaBCTBa. [IpoTuiexkHe TiaymMaueHHS MOXKE MPHU3BECTU IO TOTO, IO
Oyap-sika MpoQCcHiaKkoBa opraHizaiis Matume ¢GopMalbHy MiJCTaBy BHUMAaratu BiJ
poOOTO/aBIIs 3BITLHEHHSI KEPIBHUKA HaBITh 32 BUMHEHHS HUM JPIOHOTO, HECYTTEBOTO
IPOCTYTIKY. A Take CTaHOBHIIE € HEMPUITyCTUMHUM, OCKUIBKH MOXE MOPYIIUTH OajaHC
1HTEpeCiB Cy0’€KTIB TPYAOBHUX MIPABOBIIHOCHH, HE BIJINOBIIATUME MTPABOBOMY MPUHIIUITY
IPOMOPIIIHHOCTI.

[1ix yac yxBanenns pimiennst BI1 BC Bpaxysas nosoxenus Konsenirii MixkHapo1HO1
oprasizanii npami Ne 158 npo npunuHeHHs TPyAOBUX BIAHOCHH 3 1HILIATUBU M1ANPUEMIIS
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1982 poxy, 3riJHO 3 KOO TATAp AOBEICHHS HASIBHOCTI 3aKOHHOT MiJICTaBH JJIs 3BUTHHEHHS
JICKUTh Ha poOOTOJaBIeBl. TOMy 3a i1HIIIFOBAaHHS PO3IpBaHHS TPYJIOBOIO JIOTOBOPY 3
KEPIBHUKOM MPOQCHIIKOBHIA OpraH Ma€ JTOBECTH HASBHICTh 3aKOHHOI MiJICTABU IS
BOTO.

Bupimytoun cnpay, BII BC Baanach 10 aHamizy 3MiCTy MpaBOBHUX KaTeropiid, 110
CTOCYIOTBCS 3aXHUCTY MPOQCIIIKOI0 KOJICKTUBHUX Ta 1HAWBIAYaTbHUX MPaB Ta IHTEPECIB
MpaIiBHUKIB, HACIIKOM 4YOTO € MOXIMBICTh OIIHUTH OOIPYHTOBAHICTh BHUMOT
Ipo(CHiIKK MPO PO3IpBaHHS TPYAOBOrO JOTOBOPY 3 KEPIBHHUKOM HIANPUEMCTBA, IO
IpYHTY€eThCS Ha nosioxkeHHsX cTarti 45 K3nll Ykpainu. Tomy BII BC koHcTaTyBana, 1mo
npodCIJIKOBI ~ OpraHizamii MOXYTb 3IMCHIOBAaTH TMPEJACTAaBHUIITBO Ta 3aXHUCT
KOJIEKTUBHMX IHTEPECIB Ta 1HIUBIIyalbHUX MIPAB Ta IHTEPECIB MPAL[IBHUKIB. Y MUTAaHHAX
1HUBITyaIbHUX MPaB Ta IHTEPECIB MPaliBHUKIB MpOodCIiyiKa 31HCHIOE MPEJCTABHUIITBO
1 3aXUCT 4WICHIB NPO(CHUIKK, a y MUTAHHAX KOJEKTUBHUX IHTEPECIB IMPAIIBHUKIB —
IPEICTaBHUITBO Ta 3aXUCT IHTEPECIB MpPAI[IBHUKIB MIJIPHUEMCTBA HE3AJEKHO BIJ iX
YWICHCTBA y Tpodcriikax. badyrounch Ha IIbOMY apryMEHTI Cy1I0M 0yJIO BCTAaHOBIICHO, IO
00CTaBMHM, HaBe/I€HI MPO(CHUIKOIO SIK MIJCTaBU JJI1 PO3IpBaHHS TPYAOBOrO JOTOBODY,
MOXXYTh CBITYUTH MPO MOPYIICHHS 1HAMBIAYaJbHUX IMPaB OKPEMHUX MpAIiBHUKIB, a HE
KOJIEKTUBHHX 1HTEPECIB TPYOBOTO KOJIEKTHUBY.

[HauBiAYyanbHI TPYAOBI ITpaBa Ta IHTEPECH MPalliBHUKA BUHUKAIOTh Y MPOIleCl HOTO
TPYIOBO1 AiSTTLHOCT1 Y MPAaBOBIIHOCHHAX 13 pOOOTOIaBIIEM Ta IHIIMMHU TIpariBHUKamu. J[o
TaKWUX TPaB, 30KpeMa, HaJleXkaTh: TPaBO Ha YKJIAJIEHHS TPYAOBOTO JOTOBOPY MPO poOOTy
Ha MIANPUEMCTBI, B YCTAaHOBI, OpraHizaiii, MpaBO Ha OIUIaTy Mpall HE HIKYE
BCTAHOBJICHOTO JICPYKABOIO MIHIMAJIBHOTO PO3MIPY, MPABO HA BIAMOYMHOK BiMOBITHO 110
3aKOHIB PO OOMEKEHHS PoOOYOro AHS Ta poOOYOro THXKHS 1 MPO LIOPIYHI OMIavyBaHi
BIJIMMYCTKH, TPABO Ha 3J0pOBI ¥ Oe3MedHi YMOBH Tpaili, Ha TIHE CTaBJICHHS 3 OOKY
poOOTOIaBIIS, IHIIUX MPAIIBHUKIB, HA YIaCTh Y TPOQeCiitHIi CIII TOIIO.

KonekTuBHi 1HTEpecH MpaliBHUKIB BUHUKAIOTh y MPAaBOBIIHOCHHAX MPAIIBHUKIB Ta
poboTOAaBIsl, SIKI CTOCYIOTBCS, 30KpEMa, pEryjIloBaHHS BHPOOHWYHMX, TPYIOBHX,
COIl1aJIbHO-€KOHOMIYHMX BIJIHOCHUH, 1 OXOIUIIOKOTh, CEPE/ I1HIIOT0, 3MIHM B OpraHizarii
BUPOOHUIITBA 1 Tpalli; 3a0e3MeueHHs MPOIYKTUBHOI 3aifHATOCTI; HOPMYBaHHS 1 OIJIaTH
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mpaili, BCTAHOBJEHHS (OpPM, CHUCTEMH, PO3MIpIB 3apoOITHOI IUIATH Ta IHIIUX BHIB
TPYJAOBUX BHIUIAT (JIoriaT, HaAOaBOK, NHpeMid Ta 1H.); BCTAHOBJICHHS TapaHTIH,
KOMIIEHCAIlI, MBI, ydYacTi TPYAOBOTO KOJEKTUBY Yy (OpMyBaHHI, pO3MOMLIL 1
BUKOPHUCTaHHI MPUOYTKY MIANPUEMCTBA, YCTAHOBU, OpTaHi3allii (SKIIOo 11e rnepeadadyeHo
CTaTyTOM); PEKUMY POOOTH, TPUBAIOCTI pOOOYOro Yacy i BIAMOYMHKY; YMOB 1 OXOPOHH
npaiii; 3a0e3meueHHs )KUTI0BO-I00YTOBOTO, KYJIbTYPHOTO, METUYHOTO OOCITyTrOBYBaHHS,
opraHizaiii O37OpOBJICHHS 1 BUIMOYMHKY TPAIliBHUKIB, TapaHTIi AisSIbHOCTI
npo(CHiIKOBOI YW 1HIIMX MPEACTaBHUIBKUX OpraHizaliil MpaniBHHUKIB, YMOB
peryitoBaHHs (OHIIB OIUIaTU TMpaill Ta BCTAHOBJICHHS MDKKBall(ikamiiHux
(MIKMOCaTOBUX) CHIBBIIHOIIEHh B OIUIATI Tpaili; 3a0e3MeueHHs] pPIBHUX MpaB Ta
MOXJIMBOCTEN JKIHOK 1 YOJIOBIKIB; 3aXOJH, CIPSIMOBaHI Ha 3amoOiraHHs, MPOTUIII0 Ta
OPUNUHEHHST MOOIHTY (IbKYBaHHS), a TaKOX 3aXO0J{ II0J0 BiJHOBJIEHHS MOPYIIEHUX
BHACJIIOK MOOIHTY (I[bKYBaHHSI) MpaB TOLIO.

3 mormsangy BII BC 3axuct iHAMBIAyadbHUX TPYJIOBUX IMpaB MPALliBHUKIB
3MIMCHIOETRCS CyAaMu a00 BIAMOBIIHUMH KOMICIAIMH Yy CHOpax 3 TMiAINPUEMCTBOM.
OOcTaBuHU, Ha K1 TOCWJIAETHCA BIJMOBIIAY Ta K1 MATBEPKYIOTHCS HABEIEHUMU BUILE
CYJIOBUMH DIIIEHHSMH, CTOCYIOTHCS TMOPYIIEHHS I1HAMBIAYadbHUX TIPaB Ta 1HTEPECIB
MpAIliBHUKIB, SIKI BXKE 3aXWIIEHI B CyJOBOMY TOPSIKY, MEpea0adeHOMYy TpPYAOBUM
3aKkoHOJaBCcTBOM. B mexax cnpaBu BII BC BctaHoBuna, 1110 BiNOBi1ay HE OOIPYHTOBYE
MOPYIICHHS TO3UBAaYeM KOJIEKTUBHUX 1HTEPECIB MPAIIBHUKIB MiAMPUEMCTBA, K1 MOXKYTh
OyTH M1JICTaBOIO JJI1 BUMOTH MPO(CIIIKOBOIO OpraHy 10 poOOTOIaBIIs PO 3BUILHEHHS
KEepIBHHUKA MIIPUEMCTBA.

Takox BII BC, Biactymuna Bim BUCHOBKY BepxoBHoro Cypay, BHKIQJ€HOTO Yy
noctaHoBi Bij 11.12.2019 p. y cripaBi Ne 266/4331/17, saxuii nependayan, 110 32 HASBHOCTI
Ha TIANPUEMCTBI, YCTaHOBI, OpraHi3ailli JAEKUTbKOX MPO(CIUIKOBUX OpraHizamii, sKi
3MIMCHIOIOTH TTPEJICTABHUIITBO 1 3aXUCT MPaB Ta IHTEPECIB WieHIB TPO(CIINIOK, iX BUOOPHI
OpraHu Ha BIJANOBIJHOMY PIBHI JOTOBIPHOTO PEryJIIOBaHHS IMOBUHHI y3rOJKYBaTH CBOIX
Ii1 3a ISl TOCSTHEHHS CBOiX CTaTyTHHUX LJIEH 1 3aBJlaHb B MUTAHHI 3aXUCTY 1HTEPECIB
YJIEHIB CBOIX MPOQCIUIOK Uil YHUKHEHHS MOXJIMBOTO NPUHHATTS PIIIEHHA, sIKe O
Cymnepeuunsio mpaBaM Ta IHTepecaM WICHIB 1HIIO1 PO CIIKOBOI OpraHi3aiii, OCKUIbKH 3a
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3aKOHOM Ipo¢CriiKu € piBHUMH Yy cBOixX npaBax. Hatomicts BII BC 3BepHyna yBary Ha
te, o Koncturymitnuit Cyn Yipainu y nyHkTi 2 Pimnenns Big 29.10.1998 p. Ne 14-pn/98
y cripaBi Ne 1-31/98 3a3nauae, 110 ygacThb mpodeciitHoi CIiIKY B YKJIa/IaHHI KOJICKTUBHOTO
JIOTOBOPY, YI'OJIM HE BILUTMBAE HA 3/11ICHEHHS HEIO CBOIX MOBHOBAXKEHD 1 HE € O3HAKOIO JIJIsI
BU3HAUCHHsS TPOQeciHHOl CHIJIKM Takok, IO JI€ Ha MiJIPUEMCTBI, B YCTaHOBI,
opranizamii. Tomy BII BC BucHyBama, mo 3a HasHOCTI Ha MiAMPHUEMCTBI KITBKOX
MEePBUHHUX MPO(CIUIKOBUX OpraHizaiiid, KO>KHa 3 HMX HE3aJIe)KHO BiJI WICHCTBA Yy
CHLJIBHOMY INPEACTAaBHULBKOMY OpraHi Ta y4acTi B YKJIaJE€HHI KOJEKTUBHOTO JAOTOBOPY
Ma€ MpaBO CaMOCTIMHO 3BEPTATHCS O BIACHUKAa a0 YMOBHOBA)KEHOTO HHUM OpTaHy 3
BHUMOTOIO IIPO PO31pBaHHS TPYAOBOTO JI0TOBOPY 3 KEPIBHUKOM MiANPUEMCTBA.

Takum ynHOM, TPOQCHIIKOBA BUMOTA PO 3BUIBHEHHS KEPIBHUKA 32 CBOEIO CYTTIO
Ma€ CIPSMOBYBATUCS JIMIIIE HA 3aXUCT KOJIEKTUBHUX IHTEPECIB MPAIiBHUKIB, OCKUIBKU
JUTSl 3aXUCTY 1HAMBIAYaJbHUX BCTAHOBJIEHO OKPEMHUI MeXaHi3M, 30Kpema cyaoBuil. [lpu
bOMY MOPYIIEHHS 3 00Ky KepiBHUKA Ma€ OyTH CYTTEBUM, 3a4iNlaTy KOJIEKTUBHI IHTEPECH,
a cama BUMOTa Ma€ BUTJISAATH MPOTOPIIHHOI0 Y KOHKPETHIN CUTYyarlii.

BoueBuap icHyBaHHS y MNpOQCHIJIOK IMpaBa BUMAaraTd 3BUIbHEHHS KEPIBHUKIB
MIIPUEMCTB, sike nepeadauene HuH1 crarreto 45 K3nll mae mpumapHi nepcriekTuBU
3anuieHHs 'y TpynoBoMy Kojiekcli YKpaiHW, OCKIIBKH BIJMOBIAHI CHOPU MAarOTh

BUPILITYBATUCS CKOPIIIE K KOJIEKTUBHI TPYIOBI.
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course of employee dismissal as provided for in the draft Labor Code. It also analyses the
practical aspects of exercise of the right to the elected body of a primary trade union organization
to require an employer to terminate an employment contract with the head of an enterprise,
institution or organization in cases of violations of labor legislation, legislation of collective
agreements, and the Federation of Trade Unions of Ukraine Law of Ukraine “On Trade Unions,
Their Rights and Guarantees of Activity”.

Key words: trade unions, dismissal from employment, head of an enterprise, employer,

court.
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MPABOBE 3ABE3IEYEHHA COLIAJBHO-TPYJIOBOI IHTETPAILIIT
BHYTPIINIHbO NEPEMIIIEHUX OCIB B YKPAIHI

TI'agpunosa Onena

YV me3ax oocnidaceno npasose 3abesneuents coyianbHo-mpy008oi inmezpayii 6HYMpiuHb0
nepemiwjeHux ocio 6 YKpaini 68 yM08ax 0€HH020 CMAHYy MaA MACUWMAOHO20 GUMYULEHO20
nepemiujennss HaceneHHms. AKYyeHmoeano yeacy HA HOPMAMUBHO-NPABOBUX MEXAHIZMAX
niompumxu BI1O, 30kpema ecapanmisix npayesnauimy8ants, COyiaibH020 3aXUcmy, npoghecitinoi
aoanmayii, HcumMi08020 3ab6e3neueHHs ma KOMNEHCAYIUHUX npozpamax OJisi pobomooasyis.
Obrpynmosaro, wo coyianvHo-mpyooga inmeepayia BIIO mae poszensoamucs He auuie 5K
npoyec npayeséiauimy8aHts, a SAK KOMNJIEKCHUU MeXaHi3M GIOHOGNEeHHs iX eKOHOMIYHOI
CamMocmitiHocmi, CoOyianbHoi cmaditbHOCMi Ma NOBHOYIHHO20 GKIIOUEHHS )  JHCUMMs
NPULMAIOYUX 2POMAO.

Knrouoei cnosa: inmezpayis, coyianbHo-mpyoosa inmezpayis, GHYMPIUHbO Nepemiujeti

00051/{, npayeesjiaulmyeaHHtA, couiaﬂbHuzZ saxucm.

[aTerpanis BHyTpimHRO Tepemimenux ocio (mami - BIIO), y cycninibcTBO Ta Ha
PUHKY TIparli € BOKJIMBAM MPOOJIEMHUM MUTAHHSAM, 1110 BIUIMBAE HA CYyYacHY COIiaTbHY
noyiTuKy B Ykpaini. Bifina B YkpaiHi mpusBela He JMIIe A0 BTPATH JOMIBOK JIJIst
OaratboX JIOJIEH, aje W A0 BTpaTH POOOTH, MPOQeciiHUX 3B'SI3KIB, T'POMAJCHKOTO
CepeloBUIlla Ta HE3aJNENKHOCTI Bif exkoHoMmiku st Oarathox BIIO. HopmatuHOrO
ocHoBoI0 mpaBoBoro cratycy BIIO e 3akon Ykpainu «Ilpo 3a6e3nedenns npas i cBOOO
BHYTPIIIHBO Nepemimenux ocio» Big 20.10.2014 Ne 1706-VII (mami — 3akon Ne 1706-VII)
[1], sxuii BU3HAYa€E CrieliaibHi TapaHTii Jy1s 1i€i kareropii oci6. Came 1eit 3akoH popmye
6azoBuii miaxia aepxasu 10 BIIO: BoHM He MOBUHHI PO3IIIs,AATUCS JIUIIIE SIK OTPUMYyBauyi
COIlIaIbHOI JJOTIOMOT'H, a MalOTh OyTH 3a0e3MeyueHl yMOBaMH Jijisl TOBHOIIIHHOI y4acTi y
KUTTI IPUHAMAIOY0i TPOMaJH, JOCTYIy A0 TMpalli, OCBITH, COIIaIbHUX TOCIYT 1 KHUTIIA.
Tak, 3rigHo cT. 2 3akoHy Ne 1706-VII: «YkpaiHa BXMBa€ BCiX MOXJIMBHUX 3aXO/IiB,
nependadyeHux KOHCTUTYITIEIO Ta 3aKOHAMU Y KpaiHH, MI>KHAPOAHUMU JJOTOBOPAMH, 3r0/1a

Ha OOOB’S3KOBICTh SKUX HanaHa BepxoBhoro Pamoro VYkpainu, mono 3amoOiraHss
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BUHUKHEHHIO TMEPEeIyMOB BUMYIICHOTO BHYTPIIIHHOTO MEPEMILIEHHS OCi0, 3aXUCTy Ta
JOTPUMaHHS TIpaB 1 CBOOOJ| BHYTPIIIHBO MEPEMINIEHUX OCi0, CTBOPEHHS YMOB IS
JOOPOBUIFHOTO TOBEPHEHHA TaKUX OCIO0 70 TOKHHYTOTO Micls MpPOXHUBaHHS a0o
1HTerparli 3a HOBUM MiCIIeM TPOKMBaHHs B YKpaiHi» [1]. AHanmi3yroun BUILEHABEACHY
CTaTTIO, CJI1Jl 3ayBXKUTHU, 110 OJTHUMH 13 OCHOBHHX 3aBJ/IaHb, K1 CTOATH MEPE]] IePKaBOIO
€ TAKOX BXKUTTS BCIX HEOOX1THUX 3aXOJiB, Ta HAJaHHS BIAMOBITHUX COIIAIbHUX IMOCTYT
st iHTerpanii (peinrerpaiiii) BIIO y HOBI yMOBH UTTS y HOBiI rpoMaau. OgHuM 13
KJIFOUOBUX PI3HOBHIB IHTETpallil € COLIAIbHO-TPY0Ba 1HTErpamis, sika Ma€ 0coOJIuBe
3HAYEHHA [UJI BHYTPIIIHBO TMEPEMIIIEHUX O0Ci0, OCKUIbKM CHpHSE HE JHIIE iX
mpaleBiIaliTyBaHHIO, & ¥ MOCTYNOBOMY BIJHOBJIICHHIO €KOHOMIYHOi CaMOCTIMHOCTI,
COIIAJIbHOI CTa0ILHOCTI Ta BIAYYTTS NOBHOLIIHHOI BKJIIOYEHOCTI B YKUTTS MPUKUMAIOYOi
rpoMaj.

3 ormsAgy Ha 1e, comiaiabHO-TpynoBa iHterpaiiss BIIO mnorpebye HaeXHOTO
HOPMAaTHUBHO-TIPABOBOTO 3a0€3IMEUCHHs, SIKE Ma€ OXOIUIIOBATU HE JIMIIE CIelialbHi
rapanrii, mepeadavyeHi 3aKOHOJABCTBOM IPO BHYTPIIIHBO MEpPEMIIIEHUX Ocib, a
MIUPIIMNA  KOMIUJIEKC HOPM TPYAOBOrO TIpaBa, MpaBa 3alHATOCTI, COLIAJIBHOTO
CTpaxyBaHHA Ta COIlaJIbHUX MOCTyr. JIo HOPMATHUBHO-TIPABOBHUX aKTIB, SIKI PETYJIIOIOTh
MUTaHHS coianbHO-TPYy0BOi iHTerpalii BIIO, kpim ocHoBHOro 3akony Ne 1706-VII,
ciig Takox BigHecTH Kojekc 3akoHIB mpo mpauio Ykpainu, 3akoHu Ykpainu: «lIpo
OpraHi3aliiro TpyJ0BUX BITHOCHH B YMOBaX BOEHHOTO cTaHy» Bix 15.03.2022 Ne 2136-1X,
«IIpo 3aiHsaTicTe HaceneHHs» Big 05.07.2012 Ne 5067-VI, «IIpo 3araibHOOOOB’I3KOBE
Jep KaBHE ColliajlbHE CTpaxyBaHHs Ha BUMAI0K 0e3po0iTTs» Bia 02.03.2000 Ne 1533-II1,
«IIpo comianbhi mocayru» Big 17.01.2019 Ne 2671-VIII; noctanosu Kabinery MinHicTpiB
VYkpainu: «IIpo o6aik BHyTpimHbO nepemimeHux ocio» Bix 01.10.2014 Ne 509, «/leski
MUTaHHS BUIUIATH JIONIOMOTH HAa MPOXKMBAHHS BHYTPIITHHO MEPEMIIICHHUM 0co0am» Bif
20.03.2022 No 332, «IIpo 3arBepmxkenus Ilopsaky peectpainii, mnepepeectpartii
3apeecTpoBaHUX O€3pO0ITHUX Ta BeAEHHS OOJIKYy Oci0, [Ki IIyKaroTh poOOTY» BiJ
30.03.2023 No 446, «IIpo 3arBepmxenHs Ilopsaky HamaHHS COLIANBHUX MOCIYT
cy0’ekTaM PpHUHKY Tpalll Kap €pHUMHU paJHUKaAMHU, CIEliali30BaHUMU Kap €pHUMU
paHUKaMU, KOHCYJIbTaHTaMU 1O po00Ti 3 poboTomaBisiMm» Bix 17.03.2023 Ne 237, «IIpo
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3atBepkeHHs [lopsaky HagaHHs poOOTOAABIIO KOMIIEHCALlli BUTPAT Ha OIUIATy Iparli 3a
MpaleBJIAlITYBaHHSA BHY TPIIIHRO EPEMIIIICHUX 0C10 BHACIIIOK IPOBEACHHS OOMOBHX JTiid
i 9ac BOEHHOTO cTaHy B Ykpaini» Bif 20.03.2022 Ne 331, «IIpo 3aTBepmxenns [lopsaky
BHUJIaul BayuyepiB IJis MIATPUMAHHS KOHKYPEHTOCIPOMOXHOCTI JCSKHX KaTeropii
rpomajisiH Ha puHKy mpaii» Big 20.03.2013 Ne 207; posnopsamxenns Kadinery MiHicTpiB
VYkpainu: «IIpo cxBanenns Ctparerii 3aiHATOCTI HaceleHHA YKpainu Ha nepiof 1o 2030
POKY Ta 3aTBEPIXKEHHS OTNepaIlifHOTo TJIaHy 3axodiB 3 11 peanizaiii y 2026 - 2028 pokax»
Bix 07.01.2026 Ne 92-p, «IIpo cxBanenHs CrpaTerii Aep>KaBHOI MOJITHUKUA IIOA0
BHYTPIIIHBOIO MEepeMillieHHs1 Ha niepion A0 2025 poky Ta 3aTBEPIKEHHSI OlepaniiHOTo
IIaHy 3axoAdiB 3 ii peamizanii y 2023-2025 pokax» Big 07.04.2023 Ne 312-p, Ta i1,

TakuM YHWHOM, HEOOXITHO 3a3HAUMUTH, IO MPABOBE 3a0E3MEUYEHHS COIllaIbHO-
TpynoBoi iHTerpamii BIIO oxorumoe mMHMpOKHMA KOMIUIEKC TMPaBOBUX 3aco0iB,
CIIpSIMOBaHUX Ha MIATPUMKY iX COIIaJbHOI ajanTallli, IpaleBlallITyBaHHSI Ta
CKOHOMIYHOI caMOCTIMHOCTI. [0 TakmxX 3ac0o0IB HaleKaTh: CIICI[IaIbHE 3aKOHOJABCTBO,
110 BU3HA4a€ mpaBoBuil ctaryc 1 rapanTii BI1O; TpynoBe 3aKOHO1aBCTBO; 3aKOHOJIaBCTBO
y cdepl 3alHATOCTI HACEJIEHHS; HOPMU MO0 3arajilbHOOOOB’SI3KOBOTO JIEPKABHOTO
COIIAIbHOTO CTpaxyBaHHS Ha BHUIAIO0K O€3pOO0ITTS; 3aKOHOJABCTBO TIPO COIllabHI
MOCJIYTH Ta COIIaJIbHY JOMOMOTY; KOMIIEHCAIlliHI MporpamMu jisi poOOTOJABIIIB, SKi
npaneBiamroBytorb  BIIO; a  Takox  MexaHi3MuM — npo¢eCiiHOrO  HaBYaHHS,
NepeniAroTOBKY, MiABUIIEHHS KBaMi(iKaili Ta TPaHTOBOI MIATPUMKHU M1ATPUEMHHUIIBKOT
nisibHOCTI. [loeqHaHHS 3a3HauY€HMX NPABOBUX MEXaHI3MIB Jla€ MIJCTaBH PO3IIsAaTH
collanbHO-TpY10BY 1HTerpaiito BIIO He numie sk mporiec iX mparieBialTyBaHHs, a sK
3HAYHO IIUPIIE SIBUIIE, CHOPSIMOBAaHE HA BIJHOBICHHS COIIAJbHO-EKOHOMIYHOL
CaMOCTIMHOCTI, 3a0€3MeUeHHs CTa01JIbHOCTI JKUTTEAISITIBHOCTI Ta IIOBHOIIIHHE BKIIFOUECHHS
BHYTPIIIHBO TEPEMIIEHUX o0ci0 y coIllaibHe, €KOHOMIYHE W TPOMAJCHKE KHUTTS
MPUIMAIOYUX TEPUTOPIATIBHUX TPOMAI.

BonHowac i1 momanblIoro aHajidy CoIiaibHO-TpyIoBoi iHTerparii BIIO
HEOOX1IHO 3BEpPHYTHUCS N0 1i KaTeropiiHO-TIOHSATIHHOI OCHOBH, 30KpeMa 10 3MICTy
MNOHATTS «collajbHa 1HTerpauis». Hampuknaa, ciig 3BEpHYTH yBary Ha JTyMKY
M.O. lllyneru, sxa mnonsrae B Tomy, mo: «lloHATTA coumianbHOi 1HTErpamii B
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HaW3arajapbHIINIOMY BHTJISAI BioOpaxkae mporiecu 30JMKEeHHS, 3’ €JHaHHS, 00’ €THAHHS B
OJIHE IIJIE PI3HUX CYCHUJIBHHUX €JIEMEHTIB, & TaKOXK MEBHHUM CTaH COIIAJIbHOI CHCTEMH,
JOCSITHYTUH y PE3yibTaTi PO3TOPTaHHS 3a3HadeHUX mporieciB. [lepemycim iHTerparis
BiIoOpakae Taki colliaibH1 MPOLIECH, K1 BEAYTh 0 BCTAHOBJICHHS CTIMKUX BITHOCHH M1k
CYCHUJIBHUMHM TpylHaMu, KjacamH, CIUIBHOTaMH, MDK ycCiMa eJieMEHTaMu COIlymy,
IPOIIECH, 1110 CITPSIMOBAHI Ha 3MIIIHEHHS CIIBIPAIll Mi>K HUMH, 3aBASIKH YOMY (DOPMYETHCS
IIJIICHA coliaibHa cucteMa» [2, ¢. 16]. ¥V cBorw uepry, E.I'. [loznuakoBa-Kupost’eBa
BU3HAayae, 10: «B 1i1oMy couiaibHa iHTErpailisi 3BOAUTHCS, MO-TEpIIe, 10 00’ €THaHHS
JII0JIE Ha OCHOBI ICHYBaHHS 3arajbHUX I[IHHOCTEH 1 B3a€MO3aJI€KHOCTI, a O-Apyre, 10
BUHUKHEHHS MDKOCOOOBHUX 3B’S3KiB, IPAKTUK B3a€MOJIi, B3a€EMHOI ajamTamii Mix
COILIAIbBHUMU T'PyNaMH 1 IHTETPOBAaHUMU 1HAUBIIAMI» [3, c. 267].

3 ypaxyBaHHSIM HaBEJEHUX HAYKOBHUX IIIJIXOJIIB COLIAJLHO-TPYJOBY IHTETpaIliio
BIIO pominsHO po3risijaTy ik KOMIUIEKCHUM mporiec BkiodeHHs: BIIO y couianbHe Ta
TPYJIOBE >KHUTTS MPUHAMAIOUOi rpomaau, IO mependadae 3a0e3MedeHHs JOCTYIY 10
mparieBIalTyBaHHs, TpodeciitHoro HaBuaHHsI, epekBaiiikallii, COmialbHOTO 3aXUCTY,
YKUTJIOBOI Ta NICUXOJOTTYHOI MIATPUMKH, a TAKOXK CTBOPEHHSI YMOB JJIA iX €KOHOMIYHOI
CaMOCTINHOCTI, COIIaJIbHOT a/iarnTallii Ta MOBHOIIIHHOT YYacTl y CYCIUJIbHOMY >KUTTI.

Y wMexax TpymoBoro mpaBa iuTerpamis BIIO wHacammepen moB’s3aHa 3
rapaHTYBaHHAM PeaJbHOTO JOCTYIIy 10 PHHKY Hpari. MneTscs He Tilbky Ipo hopMaibHe
mpaBO OCOOM YKJIACTH TPYAOBHM JIOTOBIp, @ W TPO CTBOPEHHS MEXaHI3MIB, SKi
JOTIOMAararoTh MOAOJATH MPAKTUUYHI Oap’€pu: BTPATy TOKYMEHTIB, PO3PUB MONEPEIHIX
TPYJIOBUX BIJHOCHH, BIJICYTHICTh JKHUTJIa TOpyY 13 MicueM poOoTH, MnoTpedy B
nepekBaiikariii, MCUXOJOTIYHI HACTIAKU TEPEMINICHHS, TUCKPUMIHAIIIHE CTaBICHHS
po00TOIaBIIIB a00 MPUITMAIOYOTr0 CEpeIOBHIIIA.

OmHUM 13 TPaKTUYHUX ITHCTPYMEHTIB TaKO1 IHTETpaIlii € KOMIIEHCaIlisl poOOTOIaBISIM
3a mpauesnamryBanHs BI1O. [lep:xaBHa ciryx0a 3aifHATOCTI 3a3Havae, 1110 poOOTOJaBeIb
MOX€ OTPUMATH KOMIICHCAIlII0 3a KOXXKHY IpaleBJIallITOBAHY BHYTPIIIHLO MEPEMIIICHY
oco0y; y 2026 porii ii po3mip npuB’s3aHUM 10 MIHIMAIEHOT 3ap0o0iTHOT TUTaTH - 8647 TpH,
a TPUBAIICTh KOMIIEHCAIIll CTAHOBUTD 3 MicsIll, a00 6 MICSIIIB, SKIIO MpaleBIalliTOBaHa
BIIO mae inBamignicts. Takuil MexaHi3M Ma€ MOABIMHE 3HAYEHHS: 3 OJHOrO OOKY, BiH
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CTUMYJIO€ poboToaaBuiB odiliitHo mparnesnamToByBatu BIIO, a 3 iHmoro - cmopusie
MTOBEPHEHHIO MTEPEMIIICHUX 0C10 JJ0 €KOHOMIYHOT aKTUBHOCTI.

[Ipore BaxJMBUM MOMEHTOM, SKHM TOTPIOHO BpaxoOBYBaTH, IO CaMOI JIHIIE
KOMIIEHCallli HEJ0CTaTHhO. ToMy colianbHO-TpynoBa iHTerpamis BIIO B rpomany
MOBUHHA OXOIUTIOBATH TaKOX mpodeciiine HaBYaHHS, NepekBamidikalliio, Bayuyepyd Ha
HaBYaHHSI, MIATPUMKY M1AIPUEMHUITBA, PO3BUTOK AUCTAHIIINHOI Ta THYYKOI 3aiHATOCTI,
CIIPUSHHS caMo3aiHATOCTI. OCOONMBO 1€ BaXKJIUBO I 0OCi0, SKI MEPEeMICTHIIMCS 3
perioHiB, e OyynH 3pyHHOBaHI MiAMPUEMCTBA, YCTAHOBH a00 11Tl JIOKAJIbHI PUHKH MPALIl.
Y Takux BHUINAJKaxX BHYTPIIIHBO MEpEMIIEHI O0coO0M TOTpeOYyIOTh HE JIMIIEe
mpaleBiallTyBaHHsd, a W HOBUX MOKJIMBOCTEH I mpodeciiiHol peanizarii, 110
BI/IMOBIAATUMYTh YMOBaM MPUHMA04Y01 TPOMau Ta aKTyaJIbHUM MOTpeOdaM pUHKY Mparii.

VY Mexax mpaBa COLIAJBHOTO 3a0€3MeYeHHs] BAXKIMBUM €JIEMEHTOM IHTerpaii €
collajibHa MIATPUMKA, sSIKa Ma€ OyTH HE MAaCHUBHOIO, a CIPSIMOBAHOIO Ha BIJHOBJICHHS
CaMOCTIMHOCTI 0coOM. Jl0 TakuX IHCTPYMEHTIB HajeXaTh JOMOMOra Ha MPOKUBaHHS,
COITlaJIbHI MOCIYTH, MATPUMKA CiMel 3 HITbMH, JIOIOMOTa oco0aM 3 1HBaTiAHICTIO,
3a0€3MeUeHHs] JIOCTYIy JO MEIMYHMX, OCBITHIX 1 peaOumnTamiiHux mociayr. Y
HepxxaBHOMY Oro/keTi YKpainu Ha 2026 pik, 32 OBIJOMJICHHSIM MIiHCONMOMITUKH, HA
nintpumky BIIO nependaueno 48,4 mupj rpH, IO CBIAYUTH PO 30€PEKEHHS] BUCOKOTO
PiBHSI OFO/IPKETHOT YBaru 7o 1i€i KaTeropii HaceneHHs [4].

OxpeMoro 3HaueHHs1 HaOyBae 3abe3nedeHHs xutioBux nmotped BIIO y mporeci ix
iHTerparyi. ko ocoba He Mae JAOCTYIHOIrO >KUTIA B MpUiMaro4viil rpomaji, BOHa HE
MO>K€ TTOBHOI[IHHO aJ[aNTyBaTUCh JI0 HOBUX YMOB JKUTTS, TUTAHYBATH TPAIICBIAIITYBaHHS,
HaBYaHHSA AiTel a00 nmpodeciiinmii po3BUTOK. Y 2026 porti MIHCOMMOMITHKHA TTOBITOMIIO
po >KUTIOBI nporpamu ais nonan 41 tuc. BIIO, Ha siki nepeabaueno 5,4 mupp rpH,
30KpemMa uepe3 Mexanizmu €Ocell, mITPUMaHOTO MTPOKUBAHHS Ta COIlaTbHOI opeHu [S].
Tomy XKUTIOBA MOTITHKA MA€ PO3TISIATUCS K CKJIaJI0Ba CaMe COIllaIbHO-TPYI0BOi, a HE
JuIie moOyToBOI IHTErpallii.

[TpoOGaeMHUM acnIeKTOM 3aJTUIIIAETHCS T, IO JAepkaBHa miaTpuMka BITO gacTo mae
(dbparMeHTapHUN XapaKTep: OKPEMO PETYIIIOIOTHCSA BUILIATH, IPALIEBIAIITYBAaHHS, KUTJIO,
comianeHil nocnyru. [Ipore, edexktuBHa comianbHO-TpyAoBa inTerpaiis BIIO nmorpedye
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KOMIUIEKCHOI MOJeNi, y sIKId mpaneBialTyBaHHs, npodeciiiHa aganTailisi, coliajibHa
JIOTIOMOTA, KHUTJIO0, MCUXOJOTIYHA MIATPUMKA Ta JOCTYII JO MICIEeBOi 1HGPACTPYKTypH
PO3TISAAIOTHCS SIK €IMHA CHCTEMA.

CamMe BIJICYTHICTb HaJEXKHOI Y3TOJKEHOCTI MK LUMH HampsMamMu JepKaBHOI
HIATPUMKH 3yMOBIIIOE HU3KY MPaKTUYHUX 1 MPABOBUX MPOOJEM, SIKI YCKIATHIOIOTh
MOBHOLIIHHY COLIaJIbHO-TPpyA0BY iHTerpaito BI1O, 1o skux ciij BiTHECTH: HEAOCTATHIO
CTaJICTh MpOrpaM MiATPUMKH; 3aJEKHICTh JOCTYIY 10 JOTOMOTH BiJ OOJKETHOTO
(1HaHCYBaHHS; HEPIBHOMIPHICTb MOXJIMBOCTEH Yy PIZHUX TIpOMaaax; CKJIAIHICTh
JIOBEJIEHHSI CTaTycy a0o MiATBEP/KEHHS TPYIOBOIO CTaXy B OKPEMHX BHITAJKAX;
HejocTaTHIO  moiHopMmoBaHicTh  BIIO  npo  MOXIMBOCTI  MpalleBiamlITyBaHHS,
HEJOCTAaTHIO KUIBKICTh pPOOOYMX MICLb Y NPUUMAIOYMX TIpoMajax; OOMEXKEHICTh
BUKOPHUCTaHHS 1HTENEeKTyalbHoro Kamitany BIIO Ha HOBOMy Micili TTpokuBaHHS (Tiparis
Ha HHM3bKOKBaJI(IKOBAaHUX POOOTAaX); HENOCTATHIO MOIH(OPMOBAHICTH POOOTOABIIIB
II0JI0 HAsSBHOCTI Y HUX KOMIIEHcalli 3a npauesnamtyBanHsa BI1O, pusuk HedopmaibHOI
3aHATOCTI; OOMEXEHUW JOCTym [0 JKUTJIa; moTpeda B TmepekBamdikaimii Ta
MICUXOJIOTIYHOMY CYMNPOBO/II, HEIOCTATHI COlliajibHa MIATPUMKA Ta MEIUYHHUUN CyNpOBij
BIIO; Ta 1Hmi.

Otxe, mnpaBoBe 3a0€3MEUYEHHS COLIAIBHO-TPYJOBOi IHTErpallii BHYTPIIIHbO
MEepPEMIIICHUX OCI0 CIIJ] pO3TJIAaTh SIK CUCTEMY 3aKOHOJABUMX, OpTraHi3alifHuX 1
(db1HaHCOBUX MEXaHI3MiB, CIPSIMOBAHMX Ha BIJHOBJICHHS EKOHOMIYHOI CaMOCTIHHOCTI
BIIO, peanizamiro iXHROTO mMpaBa Ha MpaIffo, JOCTYN O COIIaIbHOTO 3aXUCTy Ta

HOBHOHiHHe BKJIIOYCHHSA Y JKUTTHA HpHﬁMaIOIIPIX rpoman.
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MNPOBJIEMU 3ABE3NEUYEHHS TA PEAJIIBALIL IPABA HA MPAIIO
BHYTPIIIHbO NEPEMIIIEHUX OCIB B YKPAIHI

Baneuvka Oxcana, Kuowk Mapuna

YV me3ax oocnioxcyromvcs akmyanvhi npobaemu peanizayii npasa Ha npayro 6HympiuHbo
nepemiujenux ocio 8 Ykpaini 6 ymogax cyuacHux coyianbHO-eKOHOMIYHUX Ma NPAB08UX GUKIUKIE.
Ilpoananizoeano  OCHO6HI  HOPMAMUBHO-NPABOGI  AKMU, WO  pe2yliolomb  NUMAHHA
npayesiawmysannsi BIIO, maxooic ocobnusy yeazy npudileHo maxkum Kuiovosum o6ap’epam, 3
AKUMU BOHU CMUKAIOMbCA NI 4ac 00CMYNny 00 PUHKY Npayi, K. CKIAOHICMb HOULYKY pobomu
30 HOBUM MICYeM NPOANCUBAHHSL, HEeBIONOBIOHICMb K8aNipikayii nompebam pe2ioHaibHO20 PUHKY
npayi, OUCKPUMIHAYIUHI nposeu 3 6OKY pobomooasyis, a makoic HedoCmamms epeKmusHicmo
0epPIHCABHUX NPOSPAM NIOMPUMKU 3AUHATNOCHII.

Knrouoei cnosa: npaso na npayio, BHympiuiHb0 nepemiujeni ocoou, npayesnauimyeanis,

0epaicasHa NOITMUKA 3aUHAMOCmi, PUHOK Npayi.

VY cydacHMX yMOBax BHYTPIIIHbOI Mirpamii, CIPUYMHEHOI MOBHOMACIITAOHOIO
BIMTHOIO, MUTaHHS 3a0€3MeUeHHS COIl1aJIbHO-eKOHOMIYHHUX ITPaB, OJTHUM 3 SKHX € IIPaBo Ha
npaito, BHyTpilIHbO nepeMimeHux ocid (BIIO) nabyBae 0co0aMBOI aKTyalbHOCTI Ta €
OJIHUM 13 KIIIOUYOBUX TIpaB JIIOJIMHU, SIKE 3a0e3rnedye MOKIMBICTH CcaMopeai3aliii.
Peanizariist boro npasa moB’si3aHa 3 HU3KOIO TPYAHOIIIB, 30KpeMa aJanTaIli€l0 10 HOBOTO
MICLS TMPOKUBAHHS, JOCTYNOM [0 PHUHKY IMpali Ta 3a0e3MeyYeHHsSIM HaJeKHUX, He
JUCKPUMIHAIIIMHIX YMOB TIPAIICBIANITY BAHHS.

Hacamnepen, BaXIuMBO 3a3HA4YMTH, IO TPAaBO Ha Mpalo TapaHToBaHe CT. 43
Konctutymii Ykpainu, BIANOBIIHO 0 SKOi KOXKEH Ma€ MpaBO Ha Mpalfio, 10 BKIIOYAE
MO>KJIMBICTB 3apOOJISITH COO1 Ha KUTTS IPaLCto, SIKY BiH BUIBHO 00HMpae abo Ha SIKY BUIbHO
noro/KyeThes [ 1]. OCHOBHI 3acau peaizallii IIb0To MpaBa 3akpirmieHi Takox y Koaekci
3aKOHIB MPO TpaIio YKpaiHW, SKIIO0 TOBOPUTU MPO HE AUCKPUMIHALINHI MIAXOAH IO
nparneBiamtyBants, 30kpema, BIIO To #nerbest mpo cr. 2-1 K3nll, sxa mepenbauae
PIBHICTh TPYAOBUX TpaB Bcix rpomajnsH [2] Tta 4. 1 cT. 14 3akoni Ykpainu «IIpo

3a0e3mnedeHHs] mpaB 1 cBOOOJ BHYTPINIHBO IMEPEMIMIEHUX O0cCiO», ska mepembayae, 110
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BHYTPIIIHBO TEpeMilieHl 0coOM KOPUCTYIOThCS THMHU K MpaBaMH 1 CBOOOAaMH
BiAMOBIAHO 10 KOHCTUTYIII, 3aKOHIB Ta MIXKHApPOJHHUX JIOTOBOPIB YKpaiHW, SIK 1 1HIII
TpoMaAsiHu YKpaiHu, IO TOCTIHHO TMpPOXUBaIOTh B YKpaiHi. 3a00poHSETHCS iX
JMCKPHUMIHALIISA MPHU 3A1HCHEHH] HUMH OYyIb-SIKMX IIpaB 1 CBOOO/I Ha IMiICTaB1, 1110 BOHH €
BHYTPIIIHBO NepemimenumMu ocodamu [3]. Okpim uporo, cr. 5-1 K3nll Bcranosmioe
rapanTii 3a0e3meueHHsl MpaBa Ha IMpallio, SKI CTOCYIOThCS, 3BICHO, 1 BHYTPIIIHBO
nepeminieHnx oci6 [2]. Takox, 4. 1 cr. 7 3akony Ykpainu «IIpo 3abe3neueHHs mnpas i
CcB0O0O/] BHYTPIIIHKO MEPEMIIIIEHUX 0C10» BU3HAYAE, IO JIJIs B3ATOI HA 00JIIK BHYTPIITHBO
nepeMilleHoi 0coOU peatizallisi, 30KpeMa, paBa Ha 3aUHATICTb 3/IIMCHIOETHCS BIATIOBITHO
70 3aKOHOJIaBCTBa YKpaiHHW, SKE 3HOBY K TaKd POOUTH aKIEHT Ha HEIOMYCTUMOCTI
JUCKPUMIHAILIT BHYTPIIIHBO TMEPEMIIIEHUX 0cCi0, 3a I1€I0 03HAKOI0 Ta BCTAHOBJICHHI
JOATKOBHUX TapaHTIii 1 MOXKIUBOCTEH [3].

3apa3 notpedu BHYTPIIIHLO MEPEMIMICHUX OCI0 OXOIUTIOIOTh IITUPOKUNA CIEKTp, alie
cepen nmpodeciiHuX MOTped HAUOIBII aKTyalbHOIO € poOoTa 3a (haxoM, ajKe MOMITHOIO
nepemkooto 10 interpairii BIIO B miciieBi puHKHU mparll € po301KHICTh KOMIETEHITIN
O0aratboXx 3 HUX J0 3aTpeOyBaHUX BakaHCii [4]. 3 TOUYKM 30py BJIaJid Ta TPOMAICHKHUX
opranizamiii came mnpanepnamTyBanHs BIIO e waiiroctpimorn npobiemoro. 3a yac
MOBHOMACIITAOHO1 BiifHU, HaNpuKiaa, Ha JIbBIBIIMHI OyJ0 O(IIiHO MTpaIeBIAIITOBAHO
e 12% 13 ycix BIIO, siki 3BepHyMCS 1 Taka CUTyallis IpUTaMaHHA MPAKTUYHO yCIM
o0JacTsM € MPOKUBAE HAWOLIBINA KUIBKICTh BHYTPIIIHKO TepemimieHnx ocid. lle
MOB’s13aHO, 3 OJIHOTO OOKy, 3 OpakoM BakaHCiM, a 3 IHIIOro, OIIBIIICTH JIIOJICH
pO3TJISa0Th CBOE TepeOyBaHHsS B IHIIMX PErioHaxX SK THUMYAacOBE, TOMY B3araji He
IIyKaloTh poOOTy, a00 HE MalOTh MOKIIMBOCTI TpairoBatu 5, ¢. 19, c. 21].

Hapasi opranu Biagu MPOMOHYIOTh BY3bKE KOJIO CICHIIbHUX MEXaHI3MIB IS
3amoBosieHHsT Tipodeciiinux motped BIIO, BukopucToByOUHM, 30Kpema, TakKi KIaCH4YHI
IHCTPYMEHTH, SIK-OT POOOTY IIEHTPIB 3alHATOCTI, MPOTE BXKE 3apa3, 3 OIJAIy Ha
CTaTUCTHUKY, OTUTYBaHHS Ta TTOKA3HUKH MMPAIICBIIAITYBaHHS, MOXHA ITOOAYHTH, 1110 1€ HE
30BCIM e(eKTUBHO. € OKpeMi 1HilIaTuBHU 3 epekBamidikarii Ta Hapuanus BI1O, npoTe ix
HEJIOCTaTHbO 1 BOHU HE MAlOTh CUCTEMHOI'O XapakTepy. 3 COLIOJOTIYHOTO OMUTYBaHHS
s 75%  pecrnoHAeHTIB  BIAOYJIMCh 3MIHM B IXHIM 3alHATOCTI 3 IOYATKY
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noBHOMAacmITaOHOro BTOprHeHHs. (OCHOBHOIO MPUYMHOIO HE MpaleBIallTyBaHHS
PECIOHICHTKU Ha3BaJId HEMOXJIMBICTh 3a0€3MeUeHHs JOTIIsAy 3a IIThbMHU Ha Yac poOOTH,
OCKUTbKU JIUTSAYl CaJOYKHU BIJCYTHI a00 HE MpaIol0Th, a HAaBYaHHS BiOYBA€ThCS B
OHJIalH pexuMi 1 MoTpedye 6aTbKIBCHKOTo cynpoBoay. Cepen NpUYMH TaKoX 3a3Hadain
BIJICYTHICTh BaKaHTHHUX MiCIlb a00 poOoTH 3a paxom, BIAJTAICHICT, POOOTH B MIiCIIS
npoxkuBaHHs [5, c. 19-20].

Takox 1moka3oBoro € cutyarlisi B Kuesi, cranom Ha 2025 pik B MICTI TPOKUBaI0 426
TUCAY OQILUIMHO 3apeecTpOBaHUX BHYTPIIIHBO NepeminmieHux ocid, Todoro 10 % Bix
3aranbHOi KiTbkocTi BITO B Ykpaini, ane nuiie 27% 3 HUX MatoTh poooTy, xoua e 17%
aKTUBHO 11 IIyKarOTh. 3a ocTtaHHi 3 poku JlepxkaBHa ciyx0a 3ailHATOCTI CIpusia
npaneniamtyBandio Jjuire 8400 mnepeceneHIiB, MmO IyXe Malo 1 CBIYUTH PO
HEJIOCTaTHIO €(EeKTUBHICTh ICHYIOYMX MeEXaHi3MiB MATpUMKU. Cepen KIFOYOBHX
Nepemko s mnpaueBiamTyBaHHs cami BIIO BHAUIAIOTH AMCKPUMIHALIIO —Ta
yIepekeHe CTaBJeHHST 3 00Ky poOoTonaBiiB (32% omnuraHux), HEBIAMOBIIHICTh
npodeciitHOl CTPYKTYpH MOMUTY 1 MPOTIO3UINT HA PUHKY MpaIll, 0COOIUBO JIJIsl BUX1/IIIB 13
CXIIHMX pErioHIB YKpaiHu, BTpara ad0 BIJICYTHICTh JOKYMEHTIB MPO OCBITY, @ TaKOX
BHUCOKA KOHKYPEHIIisl 3 MICIIEBUM HaCEJICHHSIM [6].

Jlo ToTO X, 4acTO0 MPUYMHOIO BIAMOBH poOOTONaBIIiB y miparieBiamtyBanni BI1O e
T€, 10 BOHU HE 3BUTbHEHI 3 MUHYJIOTO MiCLIsl pOOOTH. AJI>Ke MpalliBHUK MIT €BaKYIHOBaTUCS
3 MICIIEBOCTI, sIKa OyJia TIeBHUI Yac OKyINOBaHAa YM JIOCI B OKYyIaIlii abo repeixap uepes
OJIM3BKICTh BEJICHHS OOMOBUX 1Ml Ta yepe3 00 €KTUBHI MPUYMUHU HE 3MIT a00 HE BCTUT
0(pOopMUTHU 3BUIBHEHHS 3 POOOTH. [IJ1s1 BUpILIEHHS I[bOTO MUTAHHS BAPTO 3BEPHYTHUCS 10
IEHTPY 3alHATOCTI 3a MICIIEM HOBOTO MPOXKUBAHHSA [JIS1 AUCTAHIIIHHOTO TPUITHHEHHS
TPYJIOBUX BITHOCHH, HAMKCATH BIATOBIAHY 3asBY, 32 BU3HAYEHOIO ()OPMOIO, MICIIs LIbOTO
IEHTP 3alHATOCTI HAMINIIE TOBIAOMIIEHHS TPO IIe: KOJUITHHOMY pPOOOTO/ABIICBI;
TepuTopiaabHOMy oprany llenciiinoro ¢douay VYkpaiHnw; TepuTOpiaIbHOMY OpraHy
HepxaBHOi moaTkoBo1 ciy>x0u. Ilicas uporo ocodba orpumye craryc 6€3po0iTHOTO, ajie
NOTIM 3MOXKE BIAIITYBaTUCS Ha poOOTy, aJkKe TaKoi NepemKoau sSK odiliiiHe
MpaleBJIalITYBaHHS Ha MOTMEPe/IHIN poOoTi Bxke He Oyne. Bxke chopmyBanacs BiAMoBigHA
CyJIOBa IPAKTHUKA, IKa IEMOHCTPYE AIEBICTh TAKOTO MexaHi3my. Hampuknaz, y [Toctanosi
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PiBuencekoro anmemsmiiinoro cyay Big 18.03.2025 poky y cmpasi Ne 569/19205/24
(mpoBajxeHHst Ne 22-11/4815/349/25), ne cya 3anumiuB 6€3 3MiH pIllIEHHS Cyay HEepIIol
1HCTaHINI MPO BCTAHOBJICHHA (DaKTy MPUIMHEHHS TPynoBuX BimHocuH MK BIIO Ta
poboTtonasiiem. Cys1 BCTaHOBUB, IO MTO3MBAYKa, €BAKYIOIOUUCH 13 3anopixkks A0 PiBHOTO
y 3B’S13Ky 3 OOHOBUMH [iIMH, HE 3BUIBHHUJIACS 3 MicCIsl poOOTH B 3amopixoki 1 micis
eBakyallii He 3MOrJjia 3KOHTAKTyBaTHUCS 13 pOOOTOAABIIEM, 100 3BUIBHUTHUCS, TOMY MO
3asBYy MPO 3BUIBHEHHS 3a BJIACHUM Oa)KaHHSIM uepe3 LEHTP 3alHATOCTI BIAMOBIIHO 10
3akony Ykpainu «IIpo opranizamito TpyJOBUX BIJIHOCUH B YMOBaX BOEHHOT'O CTaHy» Ta
«IIpo 3a0e3nedeHHs mpaB 1 cBOOO BHYTPIIIHBO NepeMilieHnx ocio». LlenTp 3aitHATOCTI
MOBIJJOMHUB POOOTOMABIIS MPO 3asBY MPAIlIBHUII, 0 MIATBEPIKYETHCS €IEKTPOHHUMU
J0Ka3aMu, MPOTe poOOTOAABEIl> HE BH3HAB 3BUIBHEHHS 1 CTBEP/IXKYBaB, IO 3asBU HE
OTpUMyBaB. PiBHEHCHKMI amensiiHUNA CyJa AIMIIOB BHUCHOBKY, IO TMpoIEeaypa
OPUNMHEHHS TPYJIOBOTO JOTrOBOpY Oyia JOTpHMaHa, TOMY TPYIOBI BIJHOCHHH MIX
CTOpOHaMU (PaKTUYHO NPUIUHEH]. TUTbKH MICIS TAKOTO PIIIEHHS CyAy NO3MBayKa 3MOIJIa
cTaTu Ha 00JIiK K 0e3p00ITHS, K Mepeadaydae mporeaypa, a BXKe MoTiM BIAIITyBaTUCS Ha
pobory [7, 8].

Takok, 4acTo BiJI3HAYAIOTh HACTOPOKEHE CTABJICHHS POOOTOAABIIIB A0 KaH/IU/1aTiB-
BIIO, ockinbku BBaXaroTh 13 HEHAJAIWHUMU, 00 B OYJb-SIKHI MOMEHT MOXYTh MOIXaTH
n00My a00 BUPIIIMTH TIEPECEUTUCA B 1HIIE MICTO. SIK 3a3Hayae peKpyTepka
IrPOMAJICBKOTO 00’ e THaHHS «IInardpopma Tpa"chopMmarii», MIPOEKTY 3
npareniamryBanag Work Service Lviv H. Jlaba, e ctaBneHHst Moo copmyBaTucs
yepe3 moAli BecHH-oceHi 2022 poky, KoJM OUIBIIICTh JIIOJICH HaclpaBAl HE 3HAJU,
YH JIMIIAThCS HAJIOBIO, BUBYAJIM MICTa, B IKUX MOXKYTh 3yIMUHUTUCA, cTablIi3yBanucs. B
OKpEeMHX BHIMaJKaX poOOTONaBEllb PU3MKYBaB 1 XOTIB JIOTIOMOITH, MpaIeBJIAIITyBaB
BIIO, omnak kaHmaumaT, MpOMpaIfoBaBimy 1-2 Mmicsill, 3BUIbHSBCSA, 00 3mylieHuit OyB
nepemimnaTtics abo B iHIIE MicTO, a00 1 BUI3AUTH 3a KOPIOH. bynu BUNIaaKu, KO yepes
HEMOKJIMBICTh BJIAINTYBATH JUTHHYY IUTSYHHA CaJOK UM B IIKOIY, 0CO0aM 3i CTaTycCOM
BIIO noBoaunocs 3HOBY 3MIHIOBaTH MiCIIE TIPOXKUBaHHS [9].

Baromoro nepenikoaoro A npauesnamtyBaHHs BI1O crae BiacyTHICTh HEOOX1AHUX
JIOKYMEHTIB, 30KpeMa TPYyJIOBOi KHMXKH B mamipoBoMmy Bapianti. 3 2021 poky Oynu
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3aMmpoBaHKEHI €JICKTPOHHI TPYI0BI KHMKKHY Ta MIepe10a4eHO MOKIIMBICTD TIOJITAHHS TAaHUX
PO TPYJOBY MISUIBHICTH 13 PEECTPY 3acTpaxoBaHUX ociO, 1o nepeadadae ct. 24 K3nll
(mpu yKiaaeHH1 TPYAOBOTO JAOTOBOPY T'POMAASHUH 3000B’sS3aHUM MOJATH MacmnopT abo
IHIIWHA TOKYMEHT, IO TTOCBIIUy€E 0COo0y, TPYJ0BY KHUKKY (32 HasiBHOCTI) a00 B1JJOMOCTI
PO TPYJOBY IiSIBHICTH 3 PEECTPY 3aCTpaxoBaHUX 0cCi0, a y BUMaAKax, MepeadadyeHux
3aKOHOM, - JOKYMEHT PO OCBITY, TIPO CTaH 37I0POB’ s, BiAMOBIAHUI BIICEKOBO-00I1KOBHIA
JIOKYMEHT Ta 1HIII JOKYMEHTH) 1, BIAMOBIAHO, OlIbIIIe HEMae 00OB’SI3KY MMOJIaBaTH came
narnepoBy TPyAoBY KHIXKKY [2]. IIpoTre pobGoTomaBIll BCymneped 3aKOHOJABCTBY YacTo
BUMArarmTh TUTBKH IMAIEpOBY TPYIAOBY KHUXKKY, IO TEK CYTTEBO OOMEKYE MOMKIHBICTH
npauesnamtyBanas st BITIO [10, c. 85].

OTtxe, peanizalis MMpaBa Ha Mpall0 BHYTPIIIHbO MEpPEMIIIEHUX OCi0 B YKpaiHl €
CKJIQJHUM 1 OaraTOrpaHHUM TMUTAHHSAM, [0 NOTPeOye HaJEKHOTO MPABOBOTO Ta
oprasizaiiitHoro 3a0e3nedeHHs. He3Bakaroum Ha HasgBHICTh HOPMATHUBHO-IIPABOBUX
rapanTiid, mnependaueHux Koucrturyuiero VYkpainu, K3noll Tta cnemansHuM
3aKOHOJIABCTBOM IIIOJI0 3aXUCTy MPaB BHYTPIMIHBO MEPEMIIICHUX OC10, Ha MPAKTHII 115
KaTeropisi HACEJIEHHS CTUKAETHCS 3 HU3KOI0 MpobsieM. Cepell HuX, HalpuKJiiaz, oOMexeH1
MOXJIMBOCTI TIpalleBIallITyBaHHS 3a (axoM, HEOOXIAHICTh MIATBEPKEHHS abo
BCTAHOBJICHHS (DaKTy MPHUMUHEHHS TPYIOBUX BiTHOCHH, BTpaTa JOKYMEHTIB, CKJIAHICTh
ajanTaiii 10 HOBUX COLIAJIbHO-€KOHOMIYHMX YMOB 1 BUMOI PHUHKY IMpall, a TaKOX

poOJIeMH 3 peaizalliero ColiaJbHUX rapaHTIH.

CnHcoK BUKOPUCTAHUX JKepeJI:
1. Koncturymis Ykpainu: Big 28.06.1996 Ne 254k/96-BP: ctanom Ha 01 ciu. 2020 p.
URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
(mara 3BepuenHs 03.05.2026).

2. Konekc 3akoHiB mpo mpairo Ykpaiau: Big 10.12.1971 Ne 322-VIII: cranom Ha 01

ciu. 2026 p. URL: https://zakon.rada.gov.ua/laws/show/322-08#Text (maTa 3BepHEHHS
03.05.2026).

-T2 -


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/322-08#Text

3. Ilpo 3abe3meueHHs mpaB 1 CBOOOJX BHYTPIIIHHO MEPEMIIIEHUX 0Ci0: 3akoH
Vkpainn Big 20.10.2014 Ne 1706-VII: cranom nHa 04 kBiTHa 2025 p. URL:
https://zakon.rada.gov.ua/laws/show/1706-18#Text (nara 38epuenns 03.05.2026).

4. TlpauesnamryBanusa BIIO: npobiemu i ocobnmBocTi. Bucouancbka cenuiiHa

pama. URL: https://vysochanska-rada.dosvit.org.ua/static-pages/pratsevlashtuvannya-

vpo-problemi--osoblivosti (1ata 38epuenns 03.05.2026).

5. Auapycesuu A., Auapycesud H., Kozak 3., Mimyk 3. I[loBepHyTHCH nOoAOMY:
Excnpec-kaptyBanns notped Ta ouikyBaHb BIIO y JIbBiBChKiMl 00iacTi. AHaIITUYHA
3anucka. PecypcHo-anamitnunuil neHTp. JIbBiB: «CycniabcTBO 1 TOBKULID», 2022, 38 c.

URL: https://rac.org.ua/wp-content/uploads/2024/03/racse-displaced-persons-needs-lviv-

region-ukr.pdf (mara 3Bepuenns 03.05.2026).

6. Craructuka momo mnparesnamrtyBanHs BIIO B KwueBi. reNews. URL:

https://renews.com.ua/ekonomika/pereselenci-v-kiyevi-ne-spishat-iti-na-roboty-nazvano-

prichini/ (nata 3BepHenHs 03.05.2026).
7. Peamizamisi mpaBa Ha TpaIl0 BHYTPIIIHHO MEPEMIMICHUMH 0OCOOAMH: aHali3
OCHOBHHX BUKJIMKIB. FOpuouuna eazema. URL: https://yur-

gazeta.com/publications/practice/trudove-pravo/realizaciya-prava-na-pracyu-vnutrishno-

peremishchenimi-osobami-analiz-osnovnih-viklikiv. (maTa 3Bepaenns 03.05.2026).

8. CropaBa Ne 569/19205/24 Bin 18.03.2025. €0unuti oepoicasnuii peccmp cy008ux

piwenb. URL:  https://reyestr.court.gov.ua/Review/126083401  (mata 3BEepHEHHS
04.05.2026).
9. Mo «ue Ttak» 3 BIIO: womy ix yHuKawTh pobOotonaBii. Work.ua. URL:

https://www.work.ua/articles/career/3048/ (mara 3Bepaerns 04.05.2026).

10. Pycanp JIL.M. OcoOnuBocTi 3a0e3leyeHHs NpaBa HAa Mpalio BHYTPIIIHbO
nepemimennx ocid (BIIO) mig uwac BifiHu B YkpaiHi. EnekTpoHHe HaykoBe BUIAHHS
«AHaMTHYHO-TIOPIBHSUIBHE  MpaBo3HAaBCTBO». 2024, Ne 1. C. 83-86. DOI

https://do1.org/10.24144/2788-6018.2024.01.13.

The abstract explores current issues regarding the implementation of the right to work for

internally displaced persons (IDPs) in Ukraine amidst contemporary socio-economic and legal

-73 -


https://zakon.rada.gov.ua/laws/show/1706-18#Text
https://vysochanska-rada.dosvit.org.ua/static-pages/pratsevlashtuvannya-vpo-problemi--osoblivosti
https://vysochanska-rada.dosvit.org.ua/static-pages/pratsevlashtuvannya-vpo-problemi--osoblivosti
https://rac.org.ua/wp-content/uploads/2024/03/racse-displaced-persons-needs-lviv-region-ukr.pdf
https://rac.org.ua/wp-content/uploads/2024/03/racse-displaced-persons-needs-lviv-region-ukr.pdf
https://renews.com.ua/ekonomika/pereselenci-v-kiyevi-ne-spishat-iti-na-roboty-nazvano-prichini/
https://renews.com.ua/ekonomika/pereselenci-v-kiyevi-ne-spishat-iti-na-roboty-nazvano-prichini/
https://reyestr.court.gov.ua/Review/126083401
https://www.work.ua/articles/career/3048/
https://doi.org/10.24144/2788-6018.2024.01.13

challenges. The study analyzes the primary regulatory legal acts governing the employment of
IDPs. Particular attention is paid to the key barriers they encounter when accessing the labor
market, such as the difficulty of finding a job at a new place of residence, the mismatch between
qualifications and the needs of the regional labor market, discriminatory practices by employers,
and the insufficient efficiency of state employment support programs.

Keywords: right to work, internally displaced persons (IDPs), employment, state

employment policy, labor market.

ABTOpCbKA I0BiAKAa:

Bajienbka Oxcana BaJsiepiiBHa, K.10.H, JOLIEHT, 3aBiayBad Kadeapu icTopii Ta Teopii nepkaBu i
npaBa YopHOMOPCHKOTO HaIiOHAIBHOTO yHiBepcuTeTy iMeHi [lerpa Morumm, m. Mukomnais. ORCID ID:
0009-0007-1600-7791

Kunaiok Mapuna BosiogumupiBHa, cTyieHTKa Marictparypu V Kypcy IOpPUIUYHOTO (PaKyIbTeTy
YopHOMOpPCHKOTO  HalllOHanbHOrO  yHiBepcurery imeni Ilerpa  Morunn, ™. Mukonais,

https://orcid.org/0009-0000-0280-5783

-74 -


https://orcid.org/0009-0007-1600-7791
https://orcid.org/0009-0000-0280-5783

MNOPAJOK YKIAAEHHA 1OI'OBOPIB ITPO HAJTAHHSA ®PIJIAHC-
HOCJAYI' YEPE3 IHTEPHET-IIVIAT®OPMU TA EJIEKTPOHHI 3ACOBH

bonoapenko Onvea, Anmonenxo /lap’a

Y cmammi 0ocnidaiceno gpinanc sk cyvachy popmy 3auuamocmi, wo cqhopmyeanacs nio
enaueom yugposizayii ma mpauncgopmayii punky npayi. Poskpumo tioco npasogy npupooy,
ocobausocmi  00208ipH020 0¢hopmaeHHs ma cheyu)iKy VKIa0eHHs @Opilanc-002080pie Yy
yugpposomy cepedosuyi.

Knrwwuoei cnoea: c¢hpinanc, 3avinamicmv, YUBIIbHO-NPABOSUL  00208Ip, YUPPOsi

niamegopmu, mpyoosi 8i0HOCUHU.

CydacHuil eranm po3BUTKY CYCIHIJIBCTBA XapaKTEPU3YEThCS aKTUBHUMH IPOLIECaMU
rio6anizaiii, po3MUPEHHSIM MI>KHAPOAHOI EKOHOMIYHOI CITIBIpalli, CTPIMKUM PO3BUTKOM
U(POBUX TEXHOJIOTIN Ta 1H(OpPMAIIHHO-KOMYHIKAIIMHIX MepeX. 3HAYHUM BIUIMB Ha
TpaHc(opMmallito puHKY mpaili Takox crnpabwin nmanaemis COVID-19, BoeHH1 BUKIHMKY,
€KOHOMIYHA HECTAOLIbHICTh Ta MOIIWPEHHS AUCTAHIIIMHUX CITOCOOIB OpraHi3alii mparf.
VYei ui pakTopy COPUYMHUIM CYTTEBI 3MIHHM Y COLIAIBHO-TPYAOBIM cdepi, 3yMOBUIH
MOJIEpHI3AIII0 TPAAULIMHUX TPYAOBHUX BITHOCHH Ta CHPUSIIA BUHUKHEHHIO HOBUX, O1JIbII
THYYKHX 1 HecTaHgapTHUX ¢opm 3aitHsTocTi. OnHieo 3 Takux ¢opMm € (pinanc, aKui
OCTaHHIMU poKamMH HaOyBae€ Bce OLIBIIOI MOMYJIAPHOCTI SIK B YKpaiHi, TaKk 1y CBITI.

VY 3B’A3Ky 3 LHMM OCOOJMBOI aKTyaJlbHOCTI HAOyBalOThb MHTaHHS IPaBOBOIO
pETYIIIOBaHHS HOBITHIX MOJEJICH 3alHATOCTI Ta 3a0€3MEeUEHHS HAJICKHOTO 3aXUCTY TpaB
0Ci10, SKi MPAIIOIOTh 032 MEXaMU KJIACMYHUX TPYAOBUX BIJHOCHH. SIK crpaBeiuBO
3azHavae B. ['HimeHko, muHaMivH1 3MiHH Y cdepl 3aiHATOCTI CHPUYUHUAIN HEOOXITHICTh
YAOCKOHAJIEHHS ~HOPMATHBHOTO  PETryJIIOBaHHA Ta I1HCTUTYLIHHOTO  YIpaBJiHHSA
TPYJIOBUMHU BiTHOCHHaMH. HaykoBels HaroJjoirye, 1mo npodiemMaTiKa Mi>KHapOTHOTO Ta
HAI[IOHAJILHOTO TMPAaBOBOTO PETYJIIOBAaHHS THYUYKUX (POPM 3aMHATOCTI € CKIAJHOIO SIK Y
TEOPETUYHOMY, TaK 1 B TPAKTUYHOMY acClEeKTaXx, a ii BUPIIICHHS B1IIrPa€e BaXXIJIMBY pOib Y

JeriTuManii Ta MomMpeHHi Cy4yacHUX Mojenei mpari [1, c. 1].
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BaxxnuBum Juist pO3yMiHHSL CYTHOCTI (pUIAaHCY € 1 MOXOHKEHHS CaMOro TEpMiHa.
[Toasarrsa “freelance” moxoauTh BiA aHTIIHCHKUX CHIB “‘free” — BUILHUIT Ta “lance” —
cruc. Y cepeaHbOBIYHUI MEepioj] TaK HA3WBAIU «BUIBHUX CITUCOHOCIIIBY — BOTHIB, SIK1 HE
nepeOyBajIu Ha MOCTIMHIN cTyk01 y KOHKpeTHOTO (dheoana, a HaMManucs JJisi BAKOHAHHS
OKpeMUX BICHKOBHUX 3aBJlaHb a00 y4acTi y moxojax. 3roJoM el TepMiH HaOyB HOBOTO
3MICTy Ta I[I0YaB BHKOPUCTOBYBATHCS MJiA MO3HAYEHHS CaMOCTIMHOI mpodeciitHoi
JISTTBHOCT1 0€3 MOCTINHOT IPUB’S3KH 10 OJTHOTO POOOTOAABIIS.

VY cywacHux ymoBax (ppiiaHc po3risjaerbes sk crenrdiuyHa Gopma opranizaiii
mparli, 3a Kol BUKOHABEIb 3/IMCHIOE TpodeciiHy AISIbHICTH a0 Hajae mocinyru 0e3
YKJIaeHHSl TPaJuliiiHOr0 TPYyAOBOIrO JOroBOpy 3 podoronaBueM. s Takoi Moneni
3afHATOCTI XapaKTepHUMH € TUCTAHIIHIIA XapaKkTep BUKOHAHHS 3aBaHb, aBBTOHOMHICTh
y IUTaHyBaHHI pPoOOYOro 4Yacy, MOKJIMBICTh OJIHOYACHOI CHIBIpalli 3 KUIbKOMa
3aMOBHHMKaMH, a TaKOX BIJCYTHICTh 3aKpIIJIEHOTO poOodYoro Micus. TakuM 4YHHOM,
(¢puTaHC MOXKHAa BHU3HAUYUTH SK JOTOBIPHY (opMy B3aeMoAll MIXK 3aMOBHHKOM 1
BUKOHABIIEM, III0 Tepeadadae BUKOHAHHS poOIT abo HagaHHS MOCIYT IM03a MEKaMH
HITAaTHOI CTPYKTYPH MiANPUEMCTBA Ta 0€3 0POPMIIEHHS KJIACUYHUX TPYAOBUX BIJTHOCUH
[2, c. 144].

Po3BuBaroun 110 AyMKy, BapTO 3a3HAYuTH, M0 ¢plIaHc € ofHiero 3 (opm
CaMO3alHATOCTI, Ka nepeadayae BUCOKHUI piBeHb MpoQeciiiHol aBToHOMIT ocoOu. [[ns
TaKMX TPAIIBHUKIB XapaKTEPHOIO € OpIEHTAlllsi Ha camopeasi3ailiio, MparHeHHS 10
npoeciiHOrO pO3BUTKY, JOCSTHEHHS pE3ylbTaTiB Ta OTPUMaHHS BU3HAHHA Y
BIAMOBIAHINA cdepi misuibHOCTI. J[0J1aTKOBOIO MepeBaror Iii€i GopMu 3alHITOCTI €
MO>KJIMBICTh CaMOCTIHOTO BHU3HAYEHHSI PEKUMY Mpalll Ta BIAMOYWUHKY, IO JTO3BOJISIE
O1JIBIII THYYKO OPraHi30BYBaTH BJIACHY NpOo(deCiiiHy AISUIbHICTD 1 MOEAHYBATH 1i 3 IHIIUMU
xutteBUMU chepamu [3, ¢. 117-122].

JloroBip mpo HamaHHS (PIIAHC-TIOCIYT HAJICKHUTh [0 I[HUBUIHBHO-TIPABOBUX
JIOTOBOPIB. Y HAyKOBIM JITEparypl MHepeBakae€ MIAXiA, BIAMNOBIIHO 10 SIKOrO HOTO
CYTHICTh OTOTOXKHIOETBHCSI 3 JOTOBOPOM MPO HAJAHHS MOCIYT, 3a SKUM OJHA CTOpOHA
(BUKOHaBellb) 3000B’SI3Y€ThCS HAJaTU TEBHY TMOCIYTYy, a 1HIIA CTOPOHA (3aMOBHUK)
NPUMHATU Ta OIJIATUTH 1i. Y KOHTEKCTI (ppinaHcy MOBa He MEepeBakHO MPO BUKOHAHHS
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IHTEJIEKTyaJIbHOI, TBOPUOi, iH(MOpMaIliiiHoi abo TexHIYHOiI poOOTH, 30KpemMa y chepax
nporpaMmyBaHHs, JU3aiHY, KOMIPAUTHUHTY Ta 1HIIMX BUAIB MpodeciiiHol AisIbHOCTI [4].

Boanouac y npakTuil ykJIaaeHHS TaKAX JIOTOBOPIB JOBOJII 9acTO CHOCTEPITAETHCS
iX 3MIIIAaHUNA XapaKTep, KoM OAWH MPAaBOYUH TOEJHYE €JIEMEHTH PI3HUX JIOTOBIPHUX
KOHCTpYKIii. Hanpukiiaz, cTBOpeHHS B€O-CaiiTy MOXKeE BKITIOYATH K €JIEMEHTH JIOTOBOPY
miapsiay (BUTOTOBJIEHHS KIHIIEBOTO MPOIYKTY), TaK 1 €IEMEHTH JOTOBOPY MPO HATAHHS
nocJyr (MoAaliblile TEXHIYHE CYITPOBOJIKEHHS Ta 00CITyTOBYBaHHS ). 3MICT AOTOBOPY PO
HaJaHHSA (PUTAHC-TIOCTYT, SK TPABWIO, OXOIUTIOE BHU3HAYCHHS MpEaMeTa JI0TOBOPY,
CTPOKIB BHUKOHAHHS, BapTOCTI Ta MOPAJKY OIUIaTH, YMOB B3a€MOJIi CTOPIH, MOPSIKY
nepeaadi pe3ynbTaTy poOOTH, BIAIOBIIATBHOCTI CTOPIH, @ TAKOXK MEXaHI3MIB BUPIIIECHHS
criopis [5, c. 31].

BaxxnuBo Takox BpaxoBYyBaTH, 10 JOTOBOPH MPO HAAHHS (PPUIAHC-TTOCTYT MOXKYTh
yKJIaJaTucs y pizHuUX (opMax — sIK Yy MUCBMOBIH, Tak 1 B eJlekTpoHHI1H. Ha mpaktuiri
IMPOKO BUKOPUCTOBYIOTHCS €JIEKTPOHHA MOIITA, CHeiaai3oBaHl PppuiaHc-miaaTdhopmH, a
TaKOX EJEKTPOHHI JOKYMEHTH, MIANUCaHl KBaJi(PIKOBAHUM EJIEKTPOHHUM ITiAMUCOM
(KEII). ¥ upboMy KOHTEKCTI KJIFOUOBE 3HAUCHHS Ma€ HajiekHa (pikcarlis iICTOTHUX YMOB
JIOTOBOPY Ta MiATBEPIKCHHS akienTy odepTH, 110 3a0e3nedye IopuIuIHy BU3HAUYEHICTh
IPaBOBITHOCHH CTOPIH.

AHan3ylouu NpakTUKy (QyHKIIOHYBaHHS (ppuIaHC-TIIaTPOPM, MOKHA BUOKPEMHUTH
KUTbKa OCHOBHUX MoJieliel ykiajaeHHs goroBopiB. Ilo-mepme, ne clickwrap a6o click-
through MexaHi3Mm, KOJM KOPUCTYBa4 IMOTOKYETHCS 3 YMOBAMH IIIJIIXOM HATHCKAHHS
KHOTIKM «IToro/pKyroch», IO XapakKTepHO IS JIOTOBOPIB TPHETHAHHS Ta TPABUI
Bukopucrtanusa minatdopmu. [lo-apyre, mozens offer & acceptance depe3 cucremy
MOBIJIOMJIEHb, 32 SIKOI 3aMOBHHUK po3Millye 3aBaaHHs (odepry), a ¢ppiraHcep npuiiMae
HOTO IUIAXOM BIATYKY a00 MiATBEpKEHHSI BUKOHaHHS. [1o-TpeTe, yKitaieHHs TOrOBOPiB
[UIIXOM OOMIHY €JIEKTPOHHUMH JOKyMEHTaMHU, IMiAMUCAHUMH €JICKTPOHHUM IiIMHUCOM
(KEII, YEII a6o inmumMu 3acodamu iientudikariii). [lo-uerBepte, aBTOMaTU30BaH1 yroau
BCEperHI MIaTPOpMH, KOJIM CUCTEMA CaMOCTIHHO (ikcye (aKT JOMOBIEHOCTI CTOpIH,

30epirarouu TeXHI4H1 AaH1 (or-gaiiim, Xemr oneparlii Ta icropito B3aeMoii) [6; 7].

=77 -



3 omAny Ha HUQPPOBUM XapakTep TaKUX MPABOBIAHOCHH, OUIBLIICTH Cy4YacCHHX
maThopM 3ampoBaPKYIOTh JIOJATKOBI MeXaHI3MHU 3a0e3ledyeHHs JOCTOBIPHOCTI Ta
JI0Ka30BOi CHJIM YKIJIQJICHUX YTroJ. 30KpeMa, 3aCTOCOBYIOTbCS CHUCTEMH peecTpaiii Ta
Bepudikallii KopucTyBauiB (4epe3 €JICKTPOHHY IOIITY, HOMEp Tele(oHy, TOKYMEHTH),
nBo(akTopHa ayTeHTUdIKAIliS, a TAKOXK 1HTErpaIlisi CEPBICIB €JIEKTPOHHOI 1IeHTHIKAITIT
ab0 mpoBaiiepiB moBipunx nociayr. OKpemy poib Biairpae 30epekeHHs TEXHIYHUX CITITIB
B3a€EMO/IiT CTOPIH, IO BKJIIOYae dikcalio vacy aii, IP-agpec, icTopii 3MiH Ta 1HIIHUX
nM(ppOBUX JT0KAa31B, [K1 MIJBUILYIOTh PIBEHb PABOBOI 3aXHILEHOCT] YYaCHUKIB (PpLIaHC-
B1JIHOCHH.

Otrxe, (QpuraHc € cy4acHOO Ta JIMHAMIYHOIO (OPMOIO 3aWHATOCTI, IO
chopmyBasacs mij BIUIMBOM Tio0aii3alifiHUX MpoueciB 1 Hu@poBoi TpaHchopmarii
cycnuibcTBa. BiH XapakTepu3yeThCcsli THYUKICTIO OpraHi3ailii mpaii, aBTOHOMHICTIO
BUKOHABIIS Ta BIJICYTHICTIO KJIACHYHUX TPYIOBUX BIIHOCHH, BOJHOYAC TPYHTYIOUHCH
NEPEBAXXHO HA LMBUIBHO-NIPABOBHUX JOTOBIPHUX KOHCTPYKUIAX. PO3BUTOK (piliraHcy
3YMOBIIIOE HEOOXIHICTh TOJAJBIIOr0 BIOCKOHAJICHHS TPABOBOTO PETYJIOBAHHS,
30KpeMa I0A0 BHU3HAYEHHS MPaBOBOI MPUPOAU JOTOBOPIB, CIOCOOIB iX YKJIQJICHHS B
CJICKTPOHHOMY CEpPEIOBUIIII Ta 3a0€3MEUCHHS HAJIEKHOTO PIBHS 3aXUCTY IMPaB 1 IHTEPECiB

CTOpiH y ¢ poBUX MIaThopmax.
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METOJOJIOTI'TYHI 3ACA/IN JOCJIZKEHHSA CYCIHIJIBHUX
BITHOCUH Y C®EPI JEPAKABHUX COLIAJBHUX TAPAHTIIA B YMOBAX
BOEHHOI'O CTAHY

Tamapenxko /Imumpo, I puyenko I'puzopii

YV meszax posensinymo memooono2iuni 3acaou 00CHiONHCEeHHs CYCRITbHUX IOHOCUH ) chepi
0epIHCABHUX COYIANbHUX 2apanmill 8 yMo8ax 80€HH020 cmany. OOIpYyHmMOBaHo, Wo 8i0N0GIOHA
npobiemamuxa nompeoye KOMNJIEKCHO20 NPAB08020 AHANI3Y, OCKIIbKU O0epIHCABHI COYIaNbHI
eapanmii € He uuie CUCIEMOI0 HOPMAMUBHO 8CTNAHOBACHUX GUNIAM, NiNbe, COYIATbHUX NOCAY2 ©
cmanoapmis, a Ui 0CoONUBUM MEXAHIZMOM B3AEMOOII IOOUHU, CYCRIILCMBA Ma 0epHCaA8U 8
YMOBAX NIOBUWEHUX COYIANbHUX PU3UKIE. AKyenm 3pobOneHo Ha HeobOXiOHOCMI NOEOHAHHSL
DOPpMaANLHO-IOPUOUUHO20, CUCMEMHO20, AKCIONI02TUH020, (QYHKYIOHAILHO20, NOPIGHANbHO-
npago6oco, COYION02IYHO20 MA NPOSHOCMUYHO20 Ni0X00i8. JloeedeHo, w0 B0EHHUL CMAH
ICMOMHO 3MIHIOE 3MICM § NPAKMUYHI YMOBU pedanizayii coyiaibHux npas, 0OHAK He CKACOBYE
KOHCMUmyyiiino2o 0608 ’a3Ky Oepaicasu 3abe3neuysamu COYianbHUll 3axXucm, niOmpumyeamu
8PA3IUBT 2PYNU HACENIeHHS MA 2APAHMYEAMU MIHIMAIbHI YMOBU 2IOHO20 HCUMMIAL.

Knrwouoei cnoea: memooonozisa npasogoco 00CHiONCeHHs, 0epAHCABHI COYIanvbHi eapanmii,
coyianvHi npaea, COYiAIbHULL 3aXUCM, B0EHHULL CMAH, COYIANbHA 0epircasa, 8pasiusi epynu,

BHYMPIUHBO nepemieri 0coou, coyianrbri NOCayeu, 1H00CbKA CIOHICb.

JlocniKeHHsl CyCHUIBHUX BITHOCHH Yy c(depl Aep>KaBHUX COLIAJIbHUX TapaHTId B
YMOBaxX BOEHHOTO CTaHy MOTpeOye 0COOIMBOT METO0JIOTTYHOT YBaru, OCKiJIbKY BiiHA HE
JIMIIIE 3arOCTPIOE BXKE HAsIBHI COIIalibHI TpoOsieMu, a i popMye HOBI COLIATIbHI PU3UKH,
SIKi y MEpPHHIA yac a60 He BUHHKAH, 260 He MaJIl TAKOrO MacoBOro Xapaktepy. Maerbcs
PO BTpATy JKUTIA, pOOOTH, TOMyBaIBHUKA, 3/I0POB’S, JTOKYMEHTIB, JPKepes ICHyBaHHS,
BUMYIIIEHE TMEPEeMIIIEHHs, eBakKyallilo, pyHHYBaHHS COLIAIbHOI 1H(PACTPYKTYypH,
3pOCTaHHS KUIBKOCTI 0C10 3 1HBJIIIHICTIO, BETEPaHIB, WICHIB CIMEH 3aru0iux, AiTeH, sKi
MOCTpaXKJIaJIH BiJ BIHHHU, 0C10 MOXHUIIOTO BIKY Ta Majio3abe3neueHux ciMeil. 3a TaKhX yMOB
Jep KaBHI COIllalibHI TapaHTii HE MOXYTh CHOPUHUMATHUCS SK APYTOPSIHUM abo CyTO
OroKeTHUI 1HCTpyMEHT. BoHM € ogHuUM 13 0a30BHX MPOSBIB COIIAIBHOI MPUPOIH
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JIep’KaBU, OCKIJIbKU Yepe3 HUX 3a0e3NeuyeTbes MiHIMallbHa CTaOlIbHICTh CYCIHLIBCTBA,
HNIATPUMYETHCA 3B’SI30K  JIIOJIMHUA 3 JIEPKABOIO Ta PEATI3yeThCS KOHCTUTYIIIITHE
MOJIOKEHHSI TPO YKpaiHy K cOliadbHy 1 MpaBoBy JAepxaBy. KoHcTutyiis Ykpainu
3aKpIIUTIOE TTPaBO IPOMAJISTH Ha COIlaJIbHUM 3aXHCT, PABO HA IOCTaTHIN KUTTEBUMN PIBEHb
JU1s1 ceOe 1 CBOET CIM’1, @ TaKOK BU3HAYAE JIIOJIUHY, 11 )KUTTS, 3JJ0pPOB’sl, YECTh, T1/IHICTb,
HEJIOTOPKAHHICTH 1 0€3MEeKy HAMBHUIIOK0 COIIATBHOO MIiHHICTIO [1, cT. 1, 3, 46, 48]. Came
TOMY METOJIOJIOTISI JOCTIKEHHS I1i€l chepu Ma€e BUXOAUTH HE 3 (JOPMAJIBLHOIO OMHUCY
OKpEMUX BH/IIB JOTIOMOTH, a 3 aHaJIi3y CKJIaJHOI CACTEMU CYCHIbHUX BIIHOCUH, Y MEXKaX
SKUX JII0JuHA HaOyBae, pealidye, 3axuilae ado BTpaya€e MOKJIHMBICTH KOPHCTYBaTHUCS
COIlIaIbHUMH TapaHTIsSIMHU.

MeTo10JI0T19YHO KOPEKTHUM € MiIX1]I, 32 SIKOT0 00’ €KTOM JOCIHIKEHHSI BU3HAIOTHCSA
CyCHUIbHI BIAHOCHHM, WO BHHHUKAIOTh Yy TMponeci (OpMyBaHHS, HOPMATHUBHOTO
3aKpIIUICHHs, (DiHAHCYBaHHS, aJAMIHICTPYBaHHS, peaii3alii Ta 3aXUCTy JAEpPHKABHUX
collagbHUX TapaHTii. Taki BIAHOCMHU OXOIUIIOIOTH HE JIMIIE 3B’S30K MIXK OCO0OI0 Ta
OpraHOM COIIIaJIbHOTO 3aXWCTy, a ¥ IIUPIILY CHCTEMY B3a€EMOIi JepaBU, OPraHiB
MICIIEBOTO CAMOBPSAYBaHHSI, COLIAJIBHUX CIIY>KO0, TpoMajl, CyAiB, LIUPPOBUX PEECTPIB,
HaJaBayiB COINlAIbHUX TMOCIYr 1 camMuX OTpUMYyBadiB jgomomoru. lIpenmeTom
JOCIIJKEHHSI y TakoMy pa3l € TpaBOBI HOPMHU, TPUHIUIHN, OPUAUYHI (HaKTH,
aAMIHICTPATUBHI TPOIEAYPH, NMPABO3aCTOCOBHA MPAKTHKA, MEXaHI3MHM (piHAHCYBaHHS,
KpUTEpil TOCTYMy M0 COIlaIbHOI MIATPUMKH Ta CIHOCOOM 3aXMCTy MOPYIICHUX IPaB.
3akoH Ykpainu «IIpo mepskaBHi colliajgbHI CTaHIAPTH Ta JEPrKaBHI COIlaibHI TapaHTI»
BU3Haua€e IMpaBoBl 3acajau ¢GOpPMYyBaHHS 1 3aCTOCYBaHHS JEpKaBHUX COLIAIBHUX
CTaHJApPTIB 1 HOPMATHBIB, CIIPSIMOBAHUX HA pPeati3allii0 OCHOBHUX COIIAJIbHUX TapaHTId
[2, cT. 1]. Lle nae miacTaBu po3risaaTH JAEp>KaBHI COIliajbHI rapaHTii HE SIK BUMAIKOBY
CYKYTIHICTh MIJBI YM BUIUIAT, a SIK HOPMATHUBHO OpPraHi30BaHy CHUCTEMY MiHIMAJIbHUX
COITIaJIbHUX 3000B’s13aHb P KaBU IEePE/l IO IUHOIO.

B yMoBax BO€EHHOTO cTaHy 0COOJMBOrO 3HaYEHHS Ha0yBae (pOpMaIbHO-IOPUANIHUMA
METOJ, OCKUTbKM CaMe BiH JI03BOJISIE TOYHO BCTAHOBUTHU 3MICT MPABOBUX HOPM, KOJIO
cy0’€KTIB ITpaBa Ha COIIAJIbHY MIATPUMKY, YMOBH IPU3HAYECHHS IOTOMOTH, KOMITETEHITI O
OprasiB My0JIIYHOI BIAAH, TOPAIOK YXBAJICHHS aMIHICTPATUBHUX PIIICHb, MIACTABH JJIS
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BIJIMOBH, TIPUIIMHECHHS a00 TMOHOBJICHHS BWIUIAT, a TAKOX TMPOIEAYPU OCKAPKEHHSI.
Boanouac ¢GopMalbHO-IOPUAMYHUM aHali3 HE MOBUHEH 3BOAMTH JOCHIJKEHHS 10
MEXaHIYHOTO TiepeKa3y 3akoHojaBcTBa. HopMa mpaBa Mae OIIHIOBATUCS y 3B 3Ky 3 i
MPAKTUYHOIO JII€I0: UM MOXKE 0c00a peasbHO CKOPUCTATHCS MepedaueHOI0 rapaHTIEo, YU
€ TIpoIeypa JOCTYITHOI, YU HE CTBOPIOE BOHA HAJMIPHUX aJIMiHICTpAaTUBHUX Oap’€piB,
Yl BpPAaXOBYE CTAHOBHUINE JIIOJACH, fKi mepeOyBalOTh Ha THUMYAcOBO OKYIMOBAHHUX
TEPUTOPIAX, Y 30H1 OOHOBUX AiH, Y NepeMilleHH1 a00 B CKIaAHUX KUTTEBUX 00CTaBHUHAX.
3akoH Ykpainu «IIpo mpaBoBuil peXuUM BOEHHOTO CTaHy» Iepeadadae MOXIJIMBICTD
TUMYacOBOr0 OOMEKEHHSI OKPEMHUX KOHCTUTYLIMHMX NpaB 1 cBOOOA y 3B’SI3Ky 13
3aIpPOBaPKEHHSAM 0COOIMBOrO mpaBoBoro pexumy [3, cr. 1, 8]. OpHak 13
METOJI0JIOTIYHOTO TMOIJISIIY Ba)XJUBO IMIJKPECIUTH, 110 Taki OOMEXEHHS HE MOXYTh
TIYMAUUTHCA SIK M1JICTaBa JUIsl 3all€pPEUeHHS COIaIbHOI MIPUPOIU JIEPKABU YU TTOBHOTO
YCYHEHHS 11 MO3UTUBHUX 3000B’s13aHb NEPE]1 JIFOAUHOIO.

CucremMHMII MIAXiA AO03BOJISIE AOCHIDKYBATH JEp’KaBHI COLUAlIbHI TrapaHTii SK
B3a€EMOIIOB ’3aHy YaCTHHY IIMPIIOTO MEXaHI3My coliaibHOro 3axucty. CorlambHa
rapaHTisi He ICHY€ OKPEMO BiJi OFO/IPKETHOTO TJIaHyBaHHS, aAMIHICTPaTUBHOT IPOLETYPH,
IU(PPOBUX CEPBICIB, COIIAJTLHUX ITOCIYT, MEAUYHOI JOMOMOTH, >KUTIOBOI ITOJITHKH,
TPYJIOBUX BITHOCHH, MIEHCIHOTO 3a0€3MeUeHHs, MATPUMKHU CIMEH 3 TIThbMU Ta CYJIOBOTO
3axucty. Hampuknan, momomora Mano3a0e3nedeHid ciM’i HEe MOXe OyTH HaJekKHO
poaHajizoBaHa 0e3 ypaxyBaHHS MPOKUTKOBOTO MIHIMYMY, CKJIaay CIM’i, JOXO/IIB,
3alHATOCTI, MICIS MPOXKUBAHHS, HASIBHOCTI JIITEH, 1HBAIITHOCTI, IEPEMIIIICHHS, TIOCTYITy
70 €JIEKTPOHHUX CEPBICIB Ta MPAKTHKU OPraHiB COLaIbHOTO 3axHCTy. MixHapoIHUN
MaKT PO €KOHOMIYHI, COIlIaIbHI 1 KyJIbTYPHI MpaBa 3aKPITUTIOE MTPABO KOKHOI JIFOIMHHA Ha
coliajibHe 3a0e3MedYeHHs, JIOCTaTHIM XUTTEBUM PIBEHb, a TaKOXX OOOB’S30K JIEpiKaB
3a0e3mevuyBaTy MOCTYIOBE 3/IIMCHEHHS BIAMOBIIHUX TIPaB 13 BUKOPUCTAHHSM HasSBHHUX
pecypciB [4, cT. 2, 9, 11]. Tomy cuctemMHui aHami3 Ma€ TMOEAHYBATH IOPUIUYHY,
oprasizaiiiiny, (iHaHCOBY Ta COLIQJIbHY IUIOIMIMHHU, aJKe O3 TaKoro IO€IHAHHS
HEMO>KJIMBO OI[IHUTH peasibHUM CTaH 3a0e3MeUeHHs COLlladbHUX TapaHTiil.

AKCIOJIOTIYHUM MIJIX1]] € HEOOX1THUM TOMY, 1110 J€p>KaBH1 COIlialbH1 TapaHTii MalOTh
HE NMIIe PEery/ATHBHUM, a i LiHHiCHMIA 3MicT. IX mpu3HAYeHHS MOJATAa€E HE TIALKH Y
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Nepepo3no il OIHPKETHUX KOIITIB, @ W y 3aXHCTI JIFOJACHKOI TIAHOCTI, 3a0e3MeyeHH1
COIIAJIbHOI CTPABEUIMBOCTI, MIATPUMAHHI PIBHOCTI MOMJIMBOCTEH 1 HEIOIMYIIECHHI
COLIIaNIbHOTO BUKJIIOYEHHS. BiifHa 0COOIMBO rocTpo BUSBIISAE HEPIBHICTH MIXK OCOOaMH,
K1 30€peryIn KUTI0, pOOOTY, POAMHHY HMIATPUMKY M JOCTYM J0 MOCIYT, Ta 0c00aMu, sKi
BTpaTuiii 0a30BI YMOBHM ICHYBaHHS. 3a TaKUX OOCTAaBHMH METOJOJIOTIS JTOCIIIKEHHS
MOBMHHA BpAxOBYBAaTH NHUTAHHS CIIPaBEUIMBOTO PO3MOIITY OOMEXEHUX PEeCypciB,
MIPIOPUTETHOTO 3aXUCTy HANOUIBII BpA3IUBHUX TPYIl, HEAUCKPUMIHAIIIHOCTI COIiabHOT
MOJIITUKU Ta HEIONYIIECHHS CBaBLIBHOTO 3BYXKEHHS B)KE€ HAOyTOro PiBHS COLIAIBHOTO
3axucTy. €BpoIneichka colllaibHa XapTis (MeperyisiHyTa) 3aKpIIUIioe ITUPOKUNA KaTajior
COIllaIbHUX MpaB, 30KpeMa MpaBo Ha CoIlialbHE 3a0€3MEeUCHHS, COIlIaJbHy Ta MEAUYHY
JOTIOMOTY, KOPHMCTYBAaHHSI COLIaJbHUMHU CIIyX)0amu, 3axucT ciM’i, JiTed, oci0 3
IHBAJTTHICTIO Ta 0¢16 moxuyoro BiKky [5, ct. 12—17, 23]. Lli cTangapTu € BaKJITUBUMU IS
dbopMyBaHHS LIHHICHOTO KPUTEPIIO OI[IHKU HAI[IOHAJIBHOTO 3aKOHOJIABCTBA 1 MPAKTHUKU
JI0TO 3aCTOCYBAHHS.

VY nmocmipkeHHI Jep)KaBHUX COILIAJIBHUX TapaHTii B yMOBaX BOEHHOTO CTaHY
BXKJIMBO 3aCTOCOBYBATU TaKOXX (PYHKIIOHAIBHUHN TiaxiA. BiH n03BoJise 3’sCcyBatu, Ky
POJIb BUKOHYIOTh COITlabHI TapaHTil y CYCHUIBCTBI Ta MPABOBiM cucTeMi. Y MUPHHUIA Yac
BOHU TPAJTUIIAHO CIPSIMOBAaHI HA TOAOJaHHS a00 MOM’SKIICHHS COIIaJbHUX PU3HKIB,
MOB’s13aHUX 13 O1HICTIO, 0€3pOOITTSIM, XBOPOOOIO, 1HBATIAHICTIO, CTAPICTIO, BTPATOIO
roayBajbHUKAa YW CKJIQJHUMH JKUTTEBUMH oOOCTaBUHaMu. B yMoBax BIHH iX
(GyHKILIOHATbHE 3HAYEHHS  PO3IIUPIOEThCA. BOHM  BUKOHYIOTH  cTaOUTI3alliiHY,
1HTerpaliiiHy, KOMIEHCal[liHy, MPEBEHTUBHY Ta BIAHOBIIOBaIbHY (yHKIii. CollianbHi
rapanTii MATPUMYIOTh BHYTPINIHBO MEPEMIMIEHUX O0cCi0, COpUSIOTH iX IHTerpamii y
npuiiMarodi rpomMaau, J0MOMararoTh 30eperTd JOCTYyH JO0 OCBITH, MEIUIIUHH, KHUTIA,
mpari ¥ agMiHICTpaTUBHUX ToCTyT. 3akoH Ykpaiau «IIpo 3abe3nedenHs mpas i cBOOO
BHYTPIIIHBO TEPEMIIIICHUX 0Ci0» BU3HA4Ya€ rapaHTii 00JIIKY, 3aXUCTy BiJ] IPUMYCOBOTO
MOBEPHEHHS, CIIPUSHHS Yy peaizallii ColllalIbHUX, )KUTIOBUX, TPYAOBHX Ta 1HIIMX Mpas |6,
cT. 1-3]. Uepes 1ie mociKeHHsI COIIaIbHUX FapaHTId Y BOEHHUHN Yac Ma€ MOKa3yBaTH He
JUIIe Te, sIKI mpaBa GopMalibHO NepeadayeHi 3aKOHOM, a Ml Te, Ik BOHM J0MOMAararoTh
JOMHI 30€perTH COIllaabHy Cy0’ €KTHICTh TICTS BTPATH 3BUYHOTO CEPEIOBUIIA YKUTTS.
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Oco6nmmBoro 3HaueHHsT HaOyBae pPO3MEXYBAaHHs TOHSTH «Jep)KaBHA CoIliajbHA
rapaHTis», «COLIaNbHA JOIOMOTa» i «COLIaIbHA IOCIYTay. IX OTOTOKHEHHS IPU3BOIUTh
JI0 METOJOJIOTIYHOI HETOYHOCTI, OCKIJIbKA KOXKHE 3 IHX IOHSATH Ma€ BIACHE IMPABOBE
HaBaHTaKEHHA. /[ep>kaBHa colliajbHa rapaHTisd € MIUPIIMM HOPMATUBHUM OPIEHTHUPOM,
AKUA BHU3HAYa€ MIHIMAJIBHUN PIBEHb COLIAJIBHOTO 3aXUCTy abo 3a0e3ledeHHS,
rapaHToBaHuil nepkaBoro. ColliasibHa J0MOMOra HaiyacTilie Mae TpomoBHIl abo
HaTypaJbHUN XapakTep 1 HAJa€eThC 0CcOo01 YM CIM’1 y 3B’SI3Ky 3 MEBHUM COI[1aJIbHUM
pU3HKOM a00 HEIOCTAaTHIM piBHEM J0XO01y. 3aKoH YkKpainu «IIpo nep:kaBHy collianbHy
JIOTIOMOTY Masio3a0e3nedueHnM CiM’siM» BU3HAYa€ MpaBOBl 3acalll HAJaHHS JOIIOMOTH
CIM’sIM, K1 3 TOBXKHUX 200 00’ €KTUBHUX MPUYUH MAIOTh CEPEIHLOMICIYHUN CyKYyITHUN
JOX1/1 H>KYMA 32 BCTAHOBJICHUN PIBEHb 3a0€3MEUECHHS MPOKUTKOBOTO MiHIMYMY [7, CT.
1-5]. ComianbHa mOCIIyra, CBO€I0 YEProro, CHOpsiMOBaHAa HE JIMIIE Ha MarepiajibHy
NIATPUMKY, @ ¥ Ha MOJ0JaHHsA a0o0 MIHIMI3AIlI0 CKIaAHUX >KUTTEBUX OOCTaBUH,
HNIATPUMKY OCOOM y TOBCSIKIEHHOMY KUTTI, JOTJISAJ, COLIJIbHUA CyIpOBiJ,
KOHCYJIbTYBaHHS, aaNTaIlllo 4d 1HTerpallio. 3akoH Ykpainu «IIpo comianbHi ToCIyru»
BHU3HAUYa€ OpraHizalliiiii Ta MpaBoBi 3acajy HaIaHHS COLIAIBHUX MTOCIYT 0C00aM 1 CiM’sM,
K1 Iepe0yBarOTh Y CKJIAJIHUX KUTTEBUX 0o0cTaBuHax [8, cT. 1, 3, 16]. Y BoeHHUi1 uac came
COIllaJIbHI TIOCIYTM YacTO CTAlOTh KJIOYOBUM I1HCTPYMEHTOM IMMiIATPUMKH, OCKUIbKU
rpOIIIOBA BUILIaTa cama Mo co01 He 3aBXIU PO3B’sI3y€ MpoOaeMy BTpaTH KUTIIA, JOTIISLY,
JIOKyMEHTIB, O€3MeYHOro MicIls nepeOyBaHHs a00 MCUXOJIOTIYHOI CTa01IbHOCTI.

[TopiBHAIBHO-TIPABOBUI Ta M1KHAPOIHO-TIPABOBUH MiAXOIU JAaIOTh 3MOTY OIIHUTH
YKpPAiHCbKY MOJIeNIb COLIaJbHUX TapaHTId Yy [IHUPIIOMY KOHTEKCTI €BpPONEHCHKHUX
CTaHJAPTIB COIiadbHOI JepkaBH. lle BaxIMBO HE IsI MEXaHIYHOIO 3alO3WYCHHS
1HO3EMHUX MOJEJIEH, a JIJIsl BUSBJICHHS KPUTEPIiB, 32 SIKUMU MO>KHA OI[IHIOBATH SIKICTh
HAI[lIOHATBHOTO PETYJIIOBAHHS: TOCTYIHICTh, Tepe10auyBaHiCTh, HEIUCKPUMIHAIIHICTS,
CTaOUTBHICTH, TPOTIOPIIIHICTD 1 €HEeKTUBHICTD. Y ITbOMY aCIEKTi 0COOIMBE 3HAUCHHS MA€
npakTuka €BpONEHCHKOro Cymy 3 TIpaB JOAUHU. Xoda KOHBEHIIiS Mpo 3aXWCT IpaB
JIOJIMHU 1 OCHOBOTIOJIOKHHMX CBOOOJ HE MICTHTh 3arajbHOTO CaMOCTIMHOTO TIpaBa Ha
comianbHe 3abe3nedenHs, €CIIJI po3rnsnae couianbHi BUIIATH Y 3B 53Ky 3 MPaBOM
BJIACHOCTI, 3a00pPOHOI0 AMCKPHUMIHALII{, TPAaBOM Ha MOBAary A0 MPHUBATHOTO 1 CIMEHHOTO
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KUTTS Ta IPUHLMIIOM MpaBoBoi BU3HaueHocTi. Y cmpasi Stec and Others v. the United
Kingdom - «Ctexk Ta i npotu CnonydeHoro KopomiserBay - €CILI chopmyntoBa
HiAXia, 3a SKUM Jep)kaBa HE 3000B’s3aHa CTBOPIOBATH TEBHY CHUCTEMY COIIATbHUX
BUILIAT, OJHAK SIKIIIO TaKa CHCTeMa CTBOPEHA, BOHA Ma€ ()YHKI[IOHYBaTH BIAMOBIIHO 10
crannaptiB KonBenmii ta 6e3 auckpuminaiii [10]. JIna Ykpainu 1ie Mae BaXIuBe
METOJI0JIOTIYHE 3HAYEHHS, OCKLIBKH JO3BOJISIE JOCTIKYBATH COLIaIbHI TapaHTIi HE JIUIIIE
K BHYTPIIIHBOJICPKABHUN MeEXaHi3M, a W sK cdepy, 10 IOBUHHA BIANOBIAATH
€BPOMNEHCHKUM CTaHAapTaM IpaB JIIOIUHU.

BaxnuBoro CKJIaIoBOI0 METOJOJIOTI € 3BEpHEHHs 0 NpakTuku KoHcTUTYHIHHOTO
Cyny VYkpaiHu, sika J03BOJsiE TNIHOIIE OCMHCIUTH MEXI PO3CyAy JAepkaBH y cdepi
comianbHOi momTuku. Koncturyuiianii Cyn YkpaiHu BU3HA€E, 10 PO3MIPH COLIATIBHUX
BUILIAT 3aJI€XKaTh Bl COLIaIbHO-€KOHOMIYHUX MOKJIMBOCTEH JIep:KaBU, OJTHAK BOJHOYAC
HaroJjouye Ha HEOOXITHOCTI 3a0€3Me4YeHHs KOHCTUTYLIMHOrO IpaBa KOXKHOTO Ha
JIOCTATHIN KUTTEBUM piBeHb [9]. Lel miaxia € 0co0IMBO BAXKJIMBUM B YMOBAaX BOEHHOTO
CTaHy, KOJH JiepKaBa 00’ €KTHBHO CTHUKAETHCA 3 Je(]IiIUTOM pecypciB, aje HE MOXKeE
MOBHICTIO MEPEKJIACTH TATap BIMfHM Ha HAWOUIBII Bpa3iauBUX OCi0. MeTomoIoriyHO 1e
o3Hayvae, 1o Oy1b-AKi 3MiHH y cpepi CoIliaTbHUX rapaHTii MalOTh OI[IHIOBATHUCS HE JINIIIE
3 MO3UIIT OFO/PKETHOI JOIUIBHOCTI, a ¥ 3 MO3ullii 30epeKeHHsI CyTHOCTI COIIaJbHOTO
paBa, IPaBOBOi BU3HAYEHOCTI, MPOMOPLIHHOCTI Ta TOBIPH JIOAUHU JI0 IEPHKABU.

CorloyoTiyHNi Ta EeMIIPUYHUA TIIXOAU JTO3BOJISIOTH TOJO0JIATH PO3PUB MIXK
HOPMATUBHOIO MOJIEJUIIO 1 PEAlbHOIO MPAKTUKOI0. Y cdepi collaabHUX rapaHTiil Takui
pO3pHUB € OCOONMBO BiTYYTHUM, /K€ MPaBO Ha JOMOMOTY MOXKE OyTH 3akpirieHe
3aKOHOM, ajle 3aJIMIIATUCA CKJIaJHUM a00 HEJAOCTYIHMM Yepe3 BTpaTy JAOKYMEHTIB,
BIJICYTHICTh 1M(POBOi TpaMOTHOCTI, NepeOyBaHHS y HeOe3NeyHid TepuToplanbHii
rpoMaJii, HEMOXJIUBICTh 3BEPHYTHUCS JI0 OpraHy COIIAJIBHOTO 3aXHUCTY, TPUBAJIl CTPOKHU
pO3TIIALy 3asB, HEY3TO/KEHICTh PEECTPIB a00 HEOAHAKOBY aIMIHICTPATUBHY MPAKTHKY.
Tomy MOBHOIIIHHE AOCTIXKEHHSI Ma€ BpaxOBYBAaTH HE TIJIbKH TEKCTH HOPMATUBHUX aKTIB,
a W CynoBy TMpaKTUKy, CTATUCTUYHI JaHi, aAMIHICTPAaTHBHI PIIICHHS, 3BEPHCHHS
IpOMaJIsiH, JOCBIJI TEPUTOPIAIBLHUX TPOMaj, MPAKTUKY HAJAHHS COLaJbHUX IOCHYT,
MO3MIIIT MPaBO3aXMCHUX 1 TyMaHITapHUX opraHizamii. Takuil miaxia J03BOJISE OLIHUTH,
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YM € COLlajbHI rapaHTii AI€BUMH caMme IS TI€i JIIOJAWHU, siKa mepedyBa€ y CKIaJIHUX
KUTTEBUX 00CTaBUHAX, a HE JIUIIE /Il aOCTPAaKTHOTO aJipecaTa MpaBOBOi HOPMH.

[IporHocTHUHMI MIAXiA € HEOOXITHMM TOMY, IO BOEHHUH cTaH (opmye
JIOBFOTPUBAJII COIlIaJIbHI HACIIIKH, SIKI 30€pIraTUMYThCS 1 MICJISI TPUITUHEHHS O0MOBUX
ni. Cucrema Jep)KaBHUX COLIABHUX TapaHTId yKe 3apa3 Mae po3risiaaTucs 3
ypaxyBaHHAM MaiOyTHIX TOTpeO MICIIBOEHHOTO BiMHOBIEHHS. [loBepHEHHS BeTepaHiB
JI0 IIUBUILHOTO KUTTS, MIATPUMKA OCI0O 3 1HBAIIIHICTIO BHACHIJIOK BIMHM, COIlaJIbHUM
3aXUCT ciMed 3arudiux, peiHTerpauis BHYTPIIIHbO NEPEMIMIEHUX OcCiO, BIIHOBJIECHHS
KUTIA, TOAOJaHHS O1HOCTI, PO3BUTOK COLIAJIBHUX MOCIYT y TpoMajax, MCUXOJI0riyHa
peabumiTallis, MATPUMKA AITeH, SKI OCTpa)KAau BiJ BifiHHU, - yce 16 BUMaratuMe He
THUMYaCOBHX PIII€Hb, & CTAJIO1 Ta CUCTEMHOT MOJITUKHU. TOMY METOI0JI0T1SI TOCIIIKEHHSI
Mae€ He JIUIIE ONMMCYBAaTH YNHHUN CTaH IPABOBOTO PETYJIIOBAHHS, a 1 JIaBaTH MIJCTaBH JIJIs
MOJICJIIOBAaHHSI MaWOyTHIX 3MIH: [OCWUJIEHHS aJpECHOCTI JOMOMOIH, CHpPOIICHHS
nporeayp, IHTEerpaiii JepKaBHUX PEECTPIB, LUQPPOBI3AIil COLIAIBHOTO 3aXHUCTY,
PO3BUTKY KOMIUIEKCHOTO COINIaIbHOTO CYNPOBOMAY, YJIOCKOHAJEHHS CyJOBOTO W
aJAMIHICTPATUBHOTO 3aXUCTY COLIAIbHUX TPaB.

OTxe, METOMOJIOTIUHI 3acaju JOCTIIHKCHHS CYCHUIBHUX BIIHOCMH Yy cdepi
JIep’)KaBHUX COITIAIbHUX TapaHTIi B yMOBaX BOEHHOTO CTaHy MalOTh I'PYHTYBAaTHUCS Ha
KOMILJIEKCHOMY Oau€HHI COL1aJIbHOTO MpaBa sk cepH, y sSKii MOeAHYIOThCS HOPMATUBHI
MPUMHUCH, OF0JKETHI MOXKIIMBOCTI, aAMIHICTpaTUBHI IPOLIETyPH, MI>)KHAPOIHI CTAHIAPTH,
MPaBO3aCTOCOBHA MPAKTUKA Ta pealibHI MOTpeOu atoauHu. JlepkaBHi colliaibHl rapaHTii
y BOEHHHMH 4ac CIIiJI po3IJIAIaTd He K (popManabHy CYKYITHICTh BHUILIAT, a SIK PaBOBUH
MEXaHi3M I1ATPUMaHHS JIFOACHKOI T1JHOCTI, COIIAIIBHOI CTIMKOCTI Ta JOBIPH JIO JICP)KaBH.
Came  moenHaHHS — (POPMAIBHO-IOPUAUYHOTO,  CHUCTEMHOIO,  aKCIOJOT14HOTO,
(GyHKIIIOHATBFHOTO, TOPIBHJIBHO-TIPABOBOTO, COIIOJIOTIYHOTO Ta MPOTHOCTHUYHOTO
M1IXO0/IIB JI03BOJISE TOCTIANTH 1110 cepy MOBHO 1 30amaHcoBaHo. Taka METOI0JIOTIS Ja€e
MOXJIMBICTh HE JIMIIIE ONMUCATU YMHHE 3aKOHOJIABCTBO, a ¥ OLIIHUTU MOT0 €(PEKTUBHICTD,
BUSIBUTH CJIA0KI MICISI TIPABOBOTO PETYJIOBAaHHS Ta BH3HAYUTH HANPSMHU PO3BUTKY

MICJISIBOEHHOT MOJIEJTI COLIAJIBHOT JIepIKaBH.
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BuchoBku. JlocmikeHHs] CyCHUIbHUX BIZHOCHH Yy cdepl Iep:KaBHUX COLIaTbHUX
rapaHTiii B yMOBaX BOEHHOT'O CTaHy MOTPeOy€e KOMIUIEKCHOT METOAOJIOr], sika BpaXOBye
IpaBOBY, COIlalbHY, (IHAHCOBY, aJMIHICTpPAaTUBHY Ta TyMaHITapHy MpPUPOIY
BIIMOBIAHUX BiTHOCHH. HaitO11bI1 BUNIpaBAaHUM € MIAX1, 32 SKOTO Jep>KaBHI COIlIaJIbHI
rapaHTii aHali3yIOThCS HE 130JIbOBAHO, @ Y 3B’SI3KY 3 KOHCTUTYI[IWHUM MPUHIUIIOM
COLIIANbHOT IepKaBH, M>KHAPOIHUMU CTaHAAPTaMH COLIIaIbHUX MpaB, mpakTukoio CCI1JI
1 Konctutymitnoro Cyny VYkpaiHu, a TakoX pealbHUMH MoTpedamMu oci0, sKi
NOCTPaXXJaJIH BiJl BiIiHU. METOA0JIOTIYHO BAKIMBO PO3MEKOBYBATH COL1aJIbHI rapaHTii,
COIlaJibHI JIOTIOMOTH Ta COIIAJIbHI TIOCIYTH, OI[IHIOBAaTHU HE JMIIE HOPMaTUBHE
3aKpIIUICHHS TpaB, a ¥ iX (aKTUYHY JTOCTYIHICTh, JOCTATHICTD 1 3/IaTHICTh 3a0€3MEUNUTH
TIAHUI piBEHb XKUTTA. B yMOBax BOEHHOro CTaHy Jiep>KaBHI COL[ialbHI TapaHTii MalOTh
JOCIIJIKYBaTUCSL SIK OJUH 13 KJIIOYOBHX IHCTPYMEHTIB 30€peKeHHS COILaIbHOI
CTAaOUIBHOCTI, 3aXUCTy Bpa3JIMBUX TPyl HaceleHHs Ta (OpMyBaHHS Mail0yTHBOT

MICJIIBOEHHOT MOJIEN1 COLIIAJILHOI MOJIITHKH.
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The theses examine the methodological foundations for researching social relations in the
field of state social guarantees under martial law. It is substantiated that this issue requires a
comprehensive legal analysis, since state social guarantees are not only a system of legally
established payments, benefits, social services and standards, but also a special mechanism of
interaction between the individual, society and the state under conditions of increased social
risks. The emphasis is placed on the need to combine formal legal, systemic, axiological,
functional, comparative legal, sociological and prognostic approaches. The paper argues that
martial law significantly changes the content and practical conditions of the implementation of
social rights, but does not abolish the constitutional obligation of the state to ensure social
protection, support vulnerable groups and guarantee minimum conditions for a dignified life.
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RETRAINING AND ADVANCED TRAINING OF EMPLOYEES AS
ELEMENTS OF THE LEGAL MECHANISM FOR THE PROTECTION OF
LABOUR RIGHTS IN THE CONTEXT OF ECOLOGICAL MODERNISATION

Bodrukhina Kateryna

The paper examines the retraining and advanced training of employees as important
elements of the legal mechanism for the protection of labour rights in the context of ecological
modernisation. It is substantiated that the professional development of an employee has not only
organisational but also protective significance, as it contributes to the preservation of
employment, professional suitability, and competitiveness in the labour market.

Keywords: ecological modernisation, labour rights, employee retraining, advanced

training, legal mechanism of protection.

Modern ecological modernisation of production can no longer be regarded
exclusively as a technological or environmental process. In its essence, it is also a social
and labour-related phenomenon, since it directly affects the structure of employment, the
content of labour functions, professional and qualification requirements for employees,
the organisation of work, and the stability of labour relations.

Therefore, ecological modernisation gives rise not only to environmental or
economic challenges but also to a new set of labour-law risks. In foreign academic
literature, these risks are primarily associated with the uneven impact of the green
transition on different groups of employees. Thus, studies by the Organisation for
Economic Co-operation and Development emphasise that employees in high-emission
sectors, especially persons with lower levels of qualification, may require substantial
retraining in order to move into green jobs (Organisation for Economic Co-operation and
Development [OECD], 2024). At the same time, job loss in such sectors may be
accompanied by a significant and long-term decrease in income. In the work of Davide
Consoli and Giovanni Marin, it has been demonstrated that green jobs often impose higher
requirements regarding education, experience, cognitive, technical, and interpersonal

skills of employees (Consoli et al., 2016). This creates the risk of unequal access to new
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jobs for persons who do not have the opportunity to undergo timely retraining or advanced
training.

The specific feature of ecological modernisation lies in the fact that it transforms not
only individual professions but also the overall logic of employment. Academic literature
increasingly emphasises that “green jobs” do not always mean the creation of entirely new
professions. More often, they involve changes in the content of already existing labour
functions. Employees in industry, energy, as well as administrative and managerial staff,
are gradually facing new requirements related to energy efficiency, environmental
compliance, digital monitoring, waste management, environmental risk assessment, and
compliance with sustainable development standards.

Under such conditions, retraining and advanced training cease to be episodic
elements of a professional career. They become a permanent condition for maintaining an
employee’s professional suitability. Accordingly, labour law must respond to this change
by strengthening guarantees of employees’ access to continuous professional training and
protection of their rights.

In doctrinal terms, the legal mechanism for the protection of labour rights should be
understood as a complex system of legal norms, subjective labour rights, legal obligations
of the employer and the state, guarantees, procedures, and institutional means aimed not
only at restoring an already violated right but also at preventing the emergence of labour-
law risks. Such an approach is particularly important in the context of ecological
modernisation, since the threat of violation of labour rights may arise not only as a result
of unlawful conduct by the employer but also as a consequence of technological change,
production renewal, the introduction of new environmental standards, and the
transformation of the content of an employee’s labour function.

In this context, the qualification of an employee acquires particular importance as a
labour-law category. V. M. Andriiv and T. M. Vakhonieva reasonably note that an
employee’s qualification “has a significant impact ... on the legal status of employees”
(Andriiv & Vakhonieva, 2019). This gives grounds to argue that the loss of relevance of

professional knowledge, abilities, and skills directly affects an employee’s ability to

-91 -



exercise the right to work, the right to proper working conditions, the right to professional
development, and the right to preservation of employment.

For this reason, retraining and advanced training may be included in the structure of
the legal mechanism for the protection of labour rights. Their protective nature is
manifested in the fact that they provide employees with the opportunity to adapt to
changed working conditions, maintain professional suitability, preserve competitiveness
in the labour market, and avoid actual displacement from labour relations. In this regard,
the position of I. M. Kravchenko is important, as the scholar refers the “right to
professional development” to the system of personal non-property labour rights of an
employee (Kravchenko, 2023). Thus, professional development cannot be considered
merely as an organisational interest of the employer; it has status-related significance for
the employee personally.

The normative basis for such an approach in Ukraine is primarily Article 43 of the
Constitution of Ukraine, which enshrines everyone’s right to work and, at the same time,
imposes on the state the obligation to create conditions for the full exercise of this right
by citizens, in particular through the implementation of programmes of vocational
training, retraining, and education in accordance with social needs. This provision is of
fundamental importance, as it links the right to work not only with access to a workplace
but also with a person’s professional capacity to meet the changing needs of society and
the economy.

The Labour Code of Ukraine also contains a number of provisions relevant to the
issue under study. In particular, these include provisions on changes in essential working
conditions, employee dismissal, preferential right to remain at work, the employer’s
obligation to offer another job, as well as procedural guarantees in the event of changes in
the organisation of production and labour (Labour Code of Ukraine, 1971). However,
these provisions are mainly focused on regulating the consequences of organisational
changes that have already occurred, whereas the issue of advance professional adaptation
of an employee to ecological modernisation remains insufficiently regulated.

The Law of Ukraine “On Professional Development of Employees™ is of special
importance. It defines professional training as a process of forming special knowledge,
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abilities, and skills of employees, which includes initial vocational training, retraining, and
advanced training in accordance with production needs (Law of Ukraine “On Professional
Development of Employees”, 2012). This Law establishes the employer’s obligation to
organise professional training of employees, ensure its periodicity, keep appropriate
records, and create conditions for professional growth.

Certain guarantees are also provided by the Law of Ukraine “On Employment of the
Population”, in particular with regard to professional training of registered unemployed
persons, the issuance of training vouchers, and the maintenance of competitiveness of
certain categories of citizens in the labour market (Law of Ukraine “On Employment of
the Population”, 2012). However, these instruments are mostly applied when a person has
already lost a job or is outside stable labour relations. In the context of ecological
modernisation, preventive protection becomes especially important — that is, employee
training before the moment of dismissal.

At present, it 1s possible to state that there exists a certain normative core that allows
retraining and advanced training to be considered as elements of the legal mechanism for
the protection of labour rights. However, this core remains incomplete. Ukraine currently
lacks a special legal regime for so-called “green retraining”. Existing instruments —
professional training by the employer, training vouchers, professional training of
unemployed persons, and employment service programmes — are important, but they are
mostly universal and do not always take into account the specific features of the ecological
transformation of production.

In this regard, it is advisable to propose several directions for improving legislation.
First, the Labour Code of Ukraine and the Law of Ukraine “On Professional Development
of Employees” should directly enshrine the employee’s right to retraining or advanced
training in the event of substantial changes in technologies, environmental production
standards, decarbonisation of production processes, or the implementation by the
employer of ecological modernisation plans.

Second, consultation procedures in cases of collective dismissal or ecological
restructuring of an enterprise should be linked to a mandatory professional transition plan
for employees. Such a plan should include an assessment of existing competencies,

-93 .



identification of needs for new skills, possible directions for internal employment, a
training programme, the timeframe for its implementation, sources of funding, and
guarantees of preserving the employee’s income during the period of training.

Thus, retraining and advanced training of employees in the context of ecological
modernisation should be reconsidered as legally significant guarantees for the protection
of labour rights. Their role lies not only in increasing labour productivity or the
competitiveness of an enterprise, but above all in ensuring employment stability, the
exercise of the right to work, the preservation of the employee’s professional dignity, and
the prevention of social exclusion.

The further development of Ukrainian labour legislation should be aimed at moving
from a reactive model of protection, in which legal mechanisms are mainly applied after
the dismissal of an employee, to a preventive model, in which professional development,
retraining, and advanced training become central instruments of a just ecological
transformation.
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TPAHCOOPMALIA TPYJAOBUX TPABOBIIHOCHUH B YMOBAX
I[IA®POBI3AIIII: BAKJIMKHA TA IEPCIIEKTUBU

Jlynenko Anacmacia, Komoea JIoo06

YV cmammi Oocnioxceno enaue yugposizayii Ha mpancgopmayio  mpyoosux
NPABOGIOHOCUH, — 30KpeMd  BNPOBAONCEHHA  OUCMAHYIUHOI  pobomu,  eleKmpOHHO20
doxymenmoobicy ma yugposux niamepopm savuuamocmi. Ocobausy yeaey npuoileHo CyuacHuM
BUKIUKAM, Cepeld SKUX POIMUMMS Medc pobouoeo 4acy, HeOOCMAmHill pi6eHb 3aXUCHY
NePCOHANILHUX OAHUX NPAYIBHUKIB | NOCUNEHHSL KOHMPO.To 3 O0KY pobomodasyis. OOIpyHMOB8AHO
HeoOXiOHICMb  YOOCKOHANEHHST  MpYy008020  3AKOHO0A8CmMea  YKpainu 3  ypaxy8awHAM
€8poneticbK020 00C8i0y 0Jisl 3a0e3neyerHs OANAHCY MIdHC SHYYKICIMIO 3AUHAMOCME Ma HANEeHCHUM
3axucmom mpyoosux npag y yu@poesy enoxy.

Knrwuoei cnoea: yugposizayis, mpyoosi npagogioHOCUHU, OUCMAHYIIHA pOOOmMA, 3axucm

nepcoHalbHux daHux, npaeo Ha BIOKIIOYEHHS.

AKTYyaJIbHICTH npoodJiemMun. Y 3B'A3KY 3 BIIPOBAKCHHS
1H(OpMaIIHHO-KOMYHIKAIIMHUX ~ TEXHOJOTIH, PO3BUTKOM IU(poBux miathopm
3aHATOCTI, MOUIMPEHHSIM JUCTAHIIINHOT Ta T10pUHOT pOOOTH, a TaKOXK aBTOMAaTH3allii
YIPABIIHCHKUX TMPOIIECIB, BUHUKAE MOTpeda B ajanTailii TPyJ0BOTO 3aKOHOJABCTBA JI0
HOBUX pealiid, 30KpeMa I10/10 BU3HAYEHHSI TPAaBOBOr'0 CTATYyCy MPaLIBHUKIB Y IIU(HPOBOMY
cepeoBHILI, 3a0e3neueHHsl 0amaHcy MIXK THYYKICTIO 3aHHSTOCTI Ta HAJICKHUM PIBHEM
COINIATBHOTO 3aXHUCTY TAKUX TPAIIBHUKIB.

Oco0nmuBoro 3HaueHHsS HAOyBalOTh NMUTAHHS TapaHTYBaHHS OCHOBHUX TPYJIOBHUX
mpaB MpaIliBHUKIB, TaKUX SK MPAaBO HA BIIMOYMHOK, 3aXUCT IMEPCOHAIBHUX JIAHHUX,
HEJIONYIICHHS JUCKpUMIiHALlli, 3a0e3nedyeHHs] Oe3MeYHUX YMOB Mpalll Ta OOMEKEHHS
HAJIMIPHOTO KOHTPOJIO 3 00Ky poOoToaaBiia. CydacH1 TEHIEHIIIT CB1IYaTh MPO PO3MUTTSI
MEX MK poOOYHMM 1 0COOMCTUM YacoM, 3POCTaHHS PU3HKIB MPO(dECITHOTO BUTOPaHHS, a
TaKOX IMOSIBY HOBUX (OPM 3aMHATOCTI, AKI HE PEryJIIOIOThCS YMHHUMU HOpPMaMu

TPYJIOBOTO IIpaBa.
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3MICTOBHMM BHECKOM Yy JOCJHI/’KEHHSI [JaHOI TeMHM CTAaJM MNpani TaKHX
naykoBuiB sik: 1. JI. [Terposa, A.FO. bapam, JI.B. Illoctak, B.A. [Tetpini, O.B. Copoxa,
O.I. Kyuepuna, A.B. Cyp’sk, L.IO. Kotnsposa, JI.B. Bakapiok, I'.O. Crninuna, C.®. I'yiy,
P.A. bytunceka, C.B. Bumnogenpka, O.C. I'unska, O.B. IllamoBanosa ta 6arato iHIIMX.
OpHak 3 Orfisily Ha MPAKTUKY AOCHI/DKEHHS HAyKOBUX PO3POOOK /IaHOi TEMH, BOHA
noTpedye MOAANBIIOT0 PO3BUTKY Ta aHAMI3Y.

Meta po6oru. BceGiunuii aHami3z TpaHcdopmarllii TPYJOBUX IPaBOBIJIHOCHH B
yMoOBax [MQPOBI3aIlii CYyCHUIbCTBA, 30KpeMa JOCHPKEHHS BIUIMBY Cy4acHUX
1H(OpMaLIHO-KOMYHIKAUIMHUX TEXHOJIOT1M Ha 3MICT 1 (OpMHU 3alHATOCTI. Y Me)ax
JOCIIJIKEHHSI TIepe0avaeThCsi BHU3HAUYCHHS KIIOUYOBUX BUKIIMKIB, TOB’SI3aHUX 13
3a0€3MEeUYEeHHSIM TPYAOBHUX IpaB MPalIBHUKIB Y TU(POBOMY CEPEAOBHILI, BKIOYAIOUU
MUTaHHS JUCTAHIIINHOT poOOTH, 3aXUCTY MEPCOHANBHUX JAHUX Ta MpaBa Ha BIJIMTOYMHOK.

Buxiaa ocHOBHOro mertepiaay. Y 3B’43Ky 3 HOIIMPEHHSIM IU(poBi3ailii Ha BCi
BUJIM E€KOHOMIYHOI JISJIBHOCTI B1AOYBa€TbCs IMOCTYyHOBa TpaHchopMalisi CTPYKTYpHU
3aifHsATOCTI HacejeHHs. Hacammepen 1ie TpoOSBISIETBCS Y CKOPOYEHHI YHCEIBHOCTI
MpaIiBHUKIB, 3alHATUX y TEPBUHHOMY, BTOPUHHOMY Ta TPETHHHOMY CEKTOpax
ekoHOMikH. BogHoUac criocTepiraeTbes 3pOCTaHHS YaCTKU 3aMHITHX Yy YETBEPTUHHOMY
Ta I’ STUHHOMY CEKTOpax, MISJBHICTh SKHX TIOB’si3aHa 31 3HAHHSIMH, 1H(OpMaIli€ro,
IHHOBALIIMH, HAyKOBUMHU JOCHIDKEHHSIMH, YIPABIIHHAM 1 BHUCOKOKBaTi()IKOBAaHUMU
nociyramu [1, c.81].

Pa3om i3 TUM 3a3Ha4YeHI IPOIIECH CTBOPIOIOTH NIEPEIYMOBH sl POPMYBaHHS HOBHX
poOOUMX MiCIb HacaMIIepe ] y YeTBEPTUHHOMY CEKTOP1 HalllOHAJIbHOT eKoHOMIKH. Lle cTae
MOKJIMBUM 3aBJISIKA TOKpAIEeHHI0 Oi13HeC Ta I1HBECTUIIIMHOTO KIIMaTy B JIepKaBli,
JIEperyJssiii  MiANPUEMHUIIBKOI  JISJIBHOCTI, a TaKoX YCYHEHHIO TIPaBOBUX,
aJIMIHICTPAaTUBHUX, €KOHOMIYHUX 1 OprafizamiifHux Oap’€piB sl PO3BUTKY Oi3HECY.
Taxkum unHOM, IU(PPOBIZAILIS HE JIUIIE 3MIHIOE CTPYKTYPY 3alHSTOCTI, a i CIIPUSE MOSB1
HOBUX MOXJIMBOCTEH JIJIT €EKOHOMIYHOT'O 3pOCTaHHS Ta MOJIEpHI3allli pUHKY mpartii [2, c.
452].

Bapto HaromocuTu, 1110 oiH1€0 3 HAHO1IBII TOMITHUX 3MiH TYPJOBHUX BIJIHOCHH CTaB
CTPIMKHM PO3BUTOK AWCTAHININHOI (HaZOMHOI) 3alHATOCTI. Y 3B'A3Ky 3 aAKTUBHUM
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BUKOpHCTaHHAM Mepexi I[utepuer, I, xmapHux cepBiciB, BiI€OKOH(pEpEHLINH Ta
nudpoBux MmiaaThopM MpariBHUKUM MOXYTh BUKOHYBATH CBOI OOOB’SI3KHM 10332 MEXaMu
odicy y Oymp-skoMy 3pydHomy Micmi. OcoOmuBOro 3Ha4eHHS TUCTaHIIHHA poboTa
HaOyna micns manaemii COVID-19, a TakoX B yMOBaX BOEHHOTO CTaHy B YKpaiHi, KOJIU
O0arato mIANPUEMCTB OyNM 3MYIICHI aJanTyBaTUCA JO0 HOBHUX YMOB IIpalli, 3a/is
rapaHTyBaHHs 0€3TEKH CBOIM IpaIliBHUKAM.

BaxnuBuMm HanpsmoMm pedopMyBaHHS LBOTO MHUTAHHS € TIOJOXKEHHS IPOEKTY
HOBOro TpymoBOro KoJeKkcy VYKpaiHu, CHOpPSIMOBAHOIO Ha CHUCTEMaTH3alilo i
MOJIEPHI3AI[II0 HOPM, SIKI PEryIIOIOTh TPYJIOB1 BIJHOCHMHHU, a TaKOXX Ha HaOJIMKEHHS
YKPaAiHCHKOTO PETYJIIOBAHHS JI0 €BPOMEHCHKOI MOJIEN, 30KpeMa depe3 IMILIEMEHTAII0
nupekTuB €Bponerncbkoro Corosy [3]. besnocepeaHpO BUKIAAEHO TOJIOKEHHSI CTOCOBHO
TPYJIOBOTO JIOTOBOPY PO HAJOMHY POOOTY, SIKHI XapaKTEPU3Y€EThCS YITKOIO MTPUB’ I3KOIO
10 (PIKCOBAaHOTO poOOYOro Micls Ta 30€peKEHHSIM TPaAUIiiHOI MOJEl OpraHizailii
npaii. 3 ogHoOro OOKy, 1€ 3abe3neuye cTabIBHICTD 1 KOHTPOJb 3 00Ky poOoTOAaBIIs, a
TakoX (HOPMaIIbHO TapaHTy€e HE3MIHHICTh TPYAOBHX IpaB MpalliBHUKA. 3 1HIIOTO OOKY,
Taka perjiaMeHTalliss 0OMeXye THYUKICTh Mpaili, OCKIJIbKY 3M1HA MICIISl POOOTH 3aJICKUTh
B1JI ITOT'OJDKEHHS POOOTOAABIIA, 110 HE TTIOBHOIO MIPOIO BIMIOBIIa€ CYYaCHUM TCHICHITISM
MOOUIBHOCTI TIPAIIBHUKIB y IIU(PPOBOMY CEPETOBHUIIT.

PazoMm 3 mum, mepenbadeHo yKiIagaHHS IOTOBOPY MPO TUCTAHINHHY poOOTy, IO
BiJIoOpaXkae OUIBIN MPOTPECUBHUM MiAXia 10 opraHizarii mpari. [IpamiBHUK OoTpumye
MO>KJIMBICTh CAMOCTIHHO BM3HAYaTU MICIIE BUKOHAHHS POOOTH Ta PO3MOAUIATA pOOOUUI
yac, 110 BIAMOBIA€ MPUHIIAIIAM THYUYKOCT1 Ta aBTOHOMII.

Boanodac BaxJIMBUM MUTAHHSM 3QJIMIIAETHCS W 3aKPIIUICHHS Y TaKOMY JOTOBOPI
npaBa Ha «BIIKIIOUYEHHS», AK€ CIPSIMOBAHE Ha 3a0e3MeyeHHs 0anaHcy MK poOOTOIO Ta
O0COOMCTUM KUTTSM 1 3a100iranHs npodeciiHOMy BUTOPAHHIO.

KpiMm TOro, mONOXEHHS TMPOEKTYy TependayaroTh MOXKIUBICTh TO€THAHHS
JTUCTaHIIHOT poOOTH 3 pOOOTOI B MPUMIIIEHHI POOOTOMABISA, IO CBITYUTH PO
BIIPOBA/KEHHS T1OpUAHUX (GopM 3aiHATOCTI. Pazom 3 1uM, MUTaHHS KOHTPOJIO 3a

yMOBaMU Tpaili, JOTPUMaHHS HOPM OXOpPOHM Mpalll Ta 3aXUCTy MEPCOHATBHUX JaHUX
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3aJMINAIOThCST HEJAOCTAaTHHO KOHKPETU30BAHHWMH, IO CTBOPIOE PHU3MKH HAJAMIPHOTO
BTpY4YaHHs poOOTO/IABIIS y IPUBATHE KUTTS MpalliBHUKA.

BapTo 3a3HaunTH, 110 BXKIMBUM MPOSIBOM I POBI3aIlii € PO3BUTOK MIaTPOPMEHOT
3aifHsATOCTI Ta rir-ekoHomiku. [udposi mnatdhopmu, taki sk Uber, Bolt, Glovo cranu
YaCTMHOI HAIIOTO0 KUTTA Ta 3a0e3nmedyloTh Oe3nocepesHe MMOCEPEAHHUIITBO MIXK
BUKOHABLISIMU TIOCTYT 1 CIIOXKMBauaMu. ['oioBHa npoOiema 3a3HaueHuX PopM 3aiHITOCTI
MOJISITA€ Y BIJCYTHOCTI CTaOlIBHOCTI, a came: BIJACYTHICTh OIJIa4yBaHUX BIAMYCTOK,
JIKAPHSAHUX, IPEMIM Ta IHIIKUX COLIATIBHUX TapaHTIM.

OxpiM TOro, OAHIEID 3 HAHOUIBII MOLIMPEHUX MPOOJIEM 3aTUIIAETHCS 1 POSMUTTS
MEX MDK poOOYHMM 1 OCOOMCTUM 4YacoM TpalliBHHKa. BUKOHaHHS TpyAOBUX (PYHKIIN y
JTUCTaHIIHOMY (hOpMaTI YaCTO CYNPOBOIKYETHCS MOCTIMHOIO JOCTYITHICTIO MpalliBHUKA
yepe3 eJNEKTPOHHI 3aco0M 3B’SI3Ky, L0 MOKE MNPU3BOJIUTH N0 MOPYIIECHHS IpaBa Ha
BIJIMOYMHOK, MMOHAJHOPMOBOI Mpali Ta MpoeciiHOro BUIOpaHHsS. Y 3B’S3Ky 3 IUM
aKTyali3yeTbCsl HEOOXIJHICTh HOPMATHUBHOTO 3aKpIIUICHHS IpaBa NpalliBHUKA Ha
«1dpoBe BIAKIIOYEHHS» 032 MEXaMH poO0YOTo Jacy.

Ha BigMmiHy Bij HalllOHAIBHOTO 3aKOHOABCTBA HU3KHU KpaiH €C BCTaHOBUIIM Y CBOIX
HOPMATHUBHO-TIPABOBUX aKTaxX MpaBO Ha BiAKIIOUYeHHs. 3okpema y Dpanmii ta Itamii
3aKOHOJIaBU€ 3aKpIIJICHHS 3raayBaHOTO mpaBa BinOynock y 2017 pomi, B Icmanii Ta
benbrii 3 2018 poky, B Ipnanaii ta [Toptyranii 3 2021 poky [4].

B Icmanii, Tak camo sixk y ®@paHiiii, IpaBo Ha BIAKIIOYEHHS MOIIMPIOETHCS HA BCIX
MPaIiBHUKIB 13 3aCTEPEKEHHSM, 110 MOXJIMBICTh MOTO 3aCTOCYBaHHSI 3aj€KaTUME Bij
XapakTepy TPYJIOBUX BITHOCHMH. B 11iif KpaiHi mpaBO Ha BIAKIIOYECHHS 3aKpIIJICHO B
HopMmax OpraniyHoro 3akoHy 3/2018 mpo 3aXxuWCT MEPCOHATBHUX MAaHUX 1 TapaHTii
uupposux npas (LORDGDD) [5], npuiiastoro B 2018 porii.

Boanouac 3ampoBa/pKeHHS TMpaBa Ha BIAKIIOYEHHS B YKpaiHl 3aJIMIIAETHCA
oOMexxeHnM 3a c(heporo 3aCTOCyBaHHS Ta HE IMOBHOKO MIPOIO BIATOBIAAE Cy4acHUM
BUKJIMKaM Iu¢posizamii npami. Xoua y 2021 poui 3minamu g0 Koaekcy 3akoHiB mpo
npauo Ykpainu ta 3akoHy Ykpainu «IIpo oxopony mpartii» Oyso 3aKpiluieHO TapaHTii
nepioAy BIAKIIOUEHHS JJi TPalliBHUKIB, SKI BUKOHYIOTh POOOTY IMUCTAHININAHO, Taka
HOpMa OXOILTIOE JIUIIE OKPEMY KaTeropito 3alHATUX ocib [6].
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Sk BxkKe 3a3HAYaNOCh, HA MUCTAHIIMHUX MPAIIBHUKIB HE 3aBXJIU MOBHOIO MIPOIO
MOIIHUPIOIOTHCS 3aralibHi TPy0Bi rapanTii, nependayeni K3nll Ykpainu, 30kpema 1010
poOOTH y HIYHHMI Yac, MpaBa Ha BIANOYMHOK Ta OIJIATH MMOHATHOPMOBOI mpaili. Xoda
3aKOHOJIAaBCTBO TMOKJIaJa€ Ha pPoOOTONABIsI OOOB’S30K 3a0e3neuyBaTu Oe€3leKy Ta
OXOPOHY IICUXIYHOTO 3/TOPOB’ S MPaIliBHUKIB, HA MPAKTHIII CIIeIliaJIbHA OIlIHKA YMOB Ipalii
JTUCTAHI[IMHAX  TIPAIliBHUKIB HE 3MIMCHIOEThCA. BomHowWac 3HAaYHAa  YacTHUHA
BIIMOBIAAIBHOCTI 3a O€3MeYHI yYMOBH Tpalli MOKJIAJAa€ThCsl Ha CaMOro MpalliBHUKA, a
po0OTOaBeIh BIAMOBIIAE MEPEBAXKHO 3a TEXHIYHUM CTaH MEpPeaaHoro oO0JaJHaHHS.
BianosigHo g0 nosioxkeHs cT. 14 3akony «IIpo oxopoHy mpaiii», mpu BUKOHaAHHI pOOOTH
3a TPYJOBHUM JIOTOBOPOM IIPO JUCTAHIIIHHY POOOTY, BIAMOBIIAIBHICTh 3a 3a0€3MeUeHHS
0e3MeYHuX 1 HeIIKIAJIMBUX YMOB IIpalll Ha poO0YOMYy MICHI TOKJIA1a€ThCs Ha MPaIIBHUKA,
po0oTOIaBEIh HECE BIAMOBIAANBHICTD JIMIIE 32 0€3MEYHICTD 1 HAJIGKHUN TEXHIYHUHN CTaH
oOnagHaHHs Ta 3aco01B BUPOOHUITBA, IO MEPENAIOTHCS NPALIIBHUKY JJIs1 BUKOHAHHS
JMCTaHIIIHOT 200 HaJIOMHOI podoTH [7].

OxkpiM TOTO, TUCTAHLIMHOMY TPAIIBHUKY TaKOX CKJIQJHO JOBECTH, IO HEIIaCHUI
BUIAJIOK TPANMBCS CaM€ IIiJl Yac BUKOHAHHS TPYJOBUX OOOB'SI3KIB Ta y poOOYMil yac.
ToOto, (pakTUYHO KOHTPOJL Yy cdepl OXOPOHH TMpalll AUCTAHIIMHUX TMPAIIBHUKIB
BiJIcyTHiH [8, c. 201].

Pa3zom 3 mum, Sk BIYyYHO 3a3HaudalTh y cBoid poboti JI.B. Bakaprok ta H.JI.
['eTbmaHIIeBa, X04a TPYJIOBE 3aKOHOJABCTBO 3arajJoM OOMEXYe€ 3aTyUdeHHs MpalliBHUKIB
JI0 HAJypOYHUX POOIT, YHIBEpCaATbHE MONIUPEHHS 1IOTO MIpaBa Ha BC1 BUIHU JISIIBHOCTI €
npoOieMaTHYHUM. 30Kpema, y KIIE€HTOOpIEHTOBaHUX cdepax, TaKUX SK TOPTIBIA,
MapKETHUHT YU CEPBIC, TIOCTIMHE 3HAXO/HKCHHS MpalliBHUKA OHJIAMH YacTO € CKIIAJOBOIO
0i3Hec-mipouieciB. CHIpHMM € TaKOXX 3aCTOCYBaHHS TMpaBa Ha BIAKIOYEHHS [0
MPEACTaBHUKIB OKpeMux mpodeciii, 30kpeMa MEIUYHUX MPaIliBHUKIB, IO 3yMOBIIIOE
HEOOX1HICTh THYYKOTO IMiIXO0Ty 10 HOTO peamizari [9, c. 26].

Cepiio3HOI0 TIPOOJIEMOI0 TAKOXK € IMOCUJICHHS KOHTPOJO 3 OOKy poOOTOJaBIIIB.
Buxopuctanus mnporpam ais  MOHITOPHHTY AaKTHUBHOCTI MpAIiBHUKIB, CHUCTEM
BIJICOCIIOCTEPEKEHHS, IeosIoKallii Ta 300py NMEPCOHATBHUX TAHUX MOXE CTBOPIOBATH
PU3UKHA HAIMIPHOTO BTPYYaHHS Yy NMPUBATHE XKHUTTS OCOOHM. 3a BIACYTHOCTI HaJEKHOTO
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MIPABOBOTO PETYJIIOBAHHS TaKi MPAKTUKH MOXKYThb MOPYIIYBAaTH MPAaBO HA MPUBATHICTb,
TiH1 YMOBH TIpalll Ta 3aXKUCT MEPCOHAIIBHUX JIAaHUX IPalliBHUKIB.

Sk 3aznavaroth [.0. Coinuna ta C.®. ['yiy, nutanHs NpaBOBOTO PEryJIIOBAHHS
3aXHMCTy NEPCOHANBHUX JAaHUX IMPaIliBHUKIB B yMOBax HHU(PoOBI3allli TpyJOBUX BIIHOCHH
noTpedy€e MONaNbIIOro BIOCKOHAJeHHS. HeoOXigHo mnepeadadynT B 3aKOHOJABCTBI
KOMIUIEKCHE PETYJIOBAHHS 3aXHCTy [E€PCOHAJbHUX JIaHUX TNPALIBHUKIB MUIIXOM
BIIPOBADKCHHS MDKHAPOJAHMX CTaHAApTIB, aJanTaiii IOoJIO)KeHb €BPONEHCHKOTO
periiaMeHTy, 3aKpilUIeHHsS CHOelalbHUX HOpPM s LudpoBoi cdepu, CTBOPEHHS
IHCTUTYII KOHTPOJIO, BHU3HAYEHHS IOPUAUYHOI BIANOBIIAJBHOCTI 3a MOPYLIEHHS,
PO3BUTKY MDKHApOJHOI cmiBmpaili Ta BHeceHHs a0 K3nll Ykpainu giTkoro o6oB’s3Ky
poOoTOIaBIIS 3a0€3euyBaTH 3aXUCT MEPCOHATBHUX nanux [10, c.
259].

Oco011BOi yBaru 3aciIyroBye Cy/10Ba MPAKTHKA I0/10 3aXUCTY EPCOHAIBHUX JAHUX
y 1uu(poBI30BAaHMX TPYNOBUX BiIHOcMHAX. Tak, y mnocraHoBl Benukoi [lamatu
BepxoBroro Cymy Bim 14.12.2022 y cnpaBi Ne 130/3548/21 Bu3HaueHO Mexi
JOMYCTUMOI'O BTpY4YaHHS poOOTOAABLS Yy MPUBATHE UTTS MpaliBHUKA mpu oOpoOIl
MeauyHuX aanux. Cyn copMyIroBaB MiAXiJl, SKAA BUMAarae 1HAMBITYaJIbHOI OIIHKH
PHU3HKIB, HASBHOCTI YITKOT MPABOBOI MJCTaBH, HAJIEKHOTO 1H(GOPMYBAaHHSI MPAI[IBHUKA Ta
MOXJIMBOCTI OCKap>KCHHS BIAMOBIAHUX pillieHb. [Ipy 1iboMy miaKpecieHo, mo oopodka
YyTIMBUX JaHUX TMOTpeOye MIABUIICHUX TapaHTiii, a 0O0OB’SI30K OOTPYyHTYBaHHS
3aKOHHOCTI TaKuX Jii MOKJIaga€eThesa Ha podoToaaBis [11].

B KOHTEKCTI HaBEACHOI TE€MH, NUCKYCIMHUM IOJOKEHHSIM HaBEICHOIO y MPOEKTI
TpynoBoro koaekcy € nepeadaveHa MOKIMBICTh BIJICOCTIOCTEPEKEHHS 3a MpaIliBHUKaAMU
Ha poOOYOMY MICIll, 1[0 MOXE CTAaHOBUTU 3arpo3y NpaBy Ha MPUBATHICTb, ajKe HE
BU3HAYCHO YITKUX MEX BUKOPUCTAHHS TAaKUX 1IHCTPYMEHTIB.

OxpeMy yBary eKCHEpTH 3BEpTalOTh Ha HOPMY IIPO MOHITOPUHT poOoUOi
KOpECHOH/IeHIIi. Y Cy4YacHMX yMOBax MpaliBHUKA YacTO BUKOPHUCTOBYIOTH poOOYl
MIPUCTPOT HE JIUIIIE JIJIS CITY>KOOBUX, a U JIJIsl MPUBATHHUX IMOBIIOMJICHB. Y IIbOMY KOHTEKCTI
BAXKJIMBO BPaXxOBYBATU MPAKTUKY €BpONEHCHKUN Cy/1 3 TIpaB JIOJUHU, 30KpeMa pIIICHHS
y cmpasi bapOynecky mpotu PymyHii, sike Harojomrye Ha HEOOXITHOCTI JOTPUMAaHHS
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pPO3YMHOTO OajiaHCy Ta 3a00pOHs€ CBaBUIbHE BTpPyuYaHHS POOOTOAABI y MPUBATHY
KOMYHIKaIlif0 TpaiiBHUKIB. KpiM TOro, mpoekT HE BpaxoBYye peajiii Cy4daCHOTO PHHKY
TIpalli, 30KpeMa PO3BHTOK Tir-eKOHOMIKH. MieThes Ipo 3aiHATICTh Y KOPOTKOCTPOKOBHX
npoekTax abo yepe3 1udpori miaThopMu — Takl SK CIYKOW JOCTaBKH YW Takci.
BiacyTHicTe perymtoBaHHS 1€l cdepu 3aiuinae 3HaAYHY YaCTHHY IIPAIliBHUKIB I103a
HaJICKHUM MPABOBUM 3aXUCTOM [12].

BucHoBkHu. 3 METOIO BHUPIIIEHHS 3a3HAYEHUX MPOOJIEM JIOLIIBHO BIOCKOHAIWUTHU
HAI[lOHAJbHE TPYJOBE 3aKOHOJABCTBO 3 YPAaXyBaHHSIM Cy4acCHUX HU(POBUX BUKIHUKIB.
Hacamnepen HeoOXiIHO po3MIUPUTU cepy 3acTOCYyBaHHS IpaBa Ha BIAKIIOUYCHHS,
MOIIUPHUBIIY HOTO HE JIMIIE HAa TUCTAHLIMHUX MPAIIBHUKIB, a i Ha 0Ci0, K1 MPaIIOI0Th Y
riopugHOMYy pexuMi abo 13 BUKOPHCTAHHAM LHUQPPOBHUX IIaThopm, NepeadayuBLIIN
BOJIHOYAC BUHATKU JIJIsI OKpeMHX cep MISUIBHOCTI 13 0e3MepepBHUM PEKUMOM POOOTH.
BaxxnuBUM € TakoXX 3aKOHOJABYE€ 3aKpIIUIEHHsS OOOB’s3KYy pOOOTONABIS BU3HAYATH
npaBuwia HAQPPOBOI KOMYHIKalli Mo3a MeXamMu poOOYOro yacy, 30KpemMa HI0JI0 4acy
BIJIMIOBI/Il HA CITY>KOOB1 TIOBIJOMJICHHS, TTOPSIIKY 3aIy4eHHS 10 TEPMIHOBUX 3aBJaHb Ta
KOMIIEHcallli TOHaJHOPMOBOI poOOTH. Y cdepi 0XOpOHU Mpalli AOLUUIBHO 3alpOBaIUTH
CrieliajJbHUHN MOPSIIOK OLIHKK YMOB JIUCTaHIIMHOI pOOOTH, SIKUI BKITIOYaB OU TIEPEBIPKY
MPAKTUYHOCTI poOOYOro  MICIf, TICUXOCOIIATbHUX PU3UKIB Ta MNPODIIAKTHKY
npodeciifHOro BUTOpPaHHs TMpamiBHUKIB. OKpemo ciif mnepeadadyuTd CHpOICHUMA
MexaHi3M (pikcarrii HelacCHUX BUMAAKIB MiJ 9ac JUCTAHIIIHHOT pOOOTH.

[lutanHa 0OpOOKM TMEepCOHANbHUX JAHUX NPALIBHUKIB TAaKOX 3aJIMIIAETHCS
Bpa3JlMBUM MICIIEM Yy TPYIOBOMY 3aKOHOJABCTBI. YJIOCKOHAJIEHHS IPABOBOTO
PETYIIIOBaHHS KOHTPOJIIO 32 POOOYOI0 KOPECTIOHACHITIEI0 TOTPEOY€E 3aKPITUICHHS YiTKUX
rapaHTii HEMOMYIICHHS HAAMIPHOTO BTPYYaHHS Yy TpPUBAaTHE JKUTTSA TpalliBHUKA.
30kpema, JONUTEHUM € BCTAHOBJICHHS 000B’ 13Ky pOOOTOMABIIS 3A1HCHIOBATH MOHITOPUHT
BUKJIIFOYHO 332 YMOBU TONEPEAHBOTO, HAJICKHUM YHUHOM  33JIOKYMEHTOBAHOTO
1H(hOpMYBaHHS MpaliBHUKA PO 00CAT, CIOCOOM Ta METY TaKoro KOHTpo:to. [Ipu upomy
npeaIMeT MOHITOPUHTY Mae OyTH OOMEXEHUH CIy:KOOBUMH KaHajaMH KOMYHIKaIlii,
BKJIFOUYAIOYM KOPIOPATUBHY €JIEKTPOHHY MOIITY Ta BHYTPIIIHI 1H(GOpMAIiHI CUCTEMH.
Boanouac mae 6ytu npsiMo niepenbaueHa 3a00poHa 10CTYITy 0 MPUBATHOTO JUCTYBaHHS,
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HaBITh Y BUMAAKYy BUKOPHCTAHHA POOOYUX MPHUCTPOIB, 32 BIACYTHOCTI 3B’SI3KYy TaKOTO
JUCTYBaHHS 3 BUKOHAHHSIM TPYJOBUX 000B’A3KIB.

[Ipu upoMy mae OyTH BCTaHOBIEHa NpsMa 3abopoHa Ha OOpPOOKY YyTJIMBHX
MepCOHAIBHUX JaHMUX, 30KpeMa iHdopMalii mpo CTaH 370pOB’S UM 1HIINI AaCHEKTH
MPUBATHOTO KUTTS, 32 BUHATKOM BUNAAKIB, IPsIMO TiependadeHnx 3akoHoM. Oco0auBoi
pernamenTaiii noTpedye BUKOPUCTAHHS B1I€OCIIOCTEPEKEHHS, IKe Ma€e OyTH JJO3BOJICHE
JUIe y BUPOOHHUYO OOJAIITOBAHMX 30HAaX 1 3a00pOHEHE Yy MICIIX, JIe MpaliBHUK
notpedye mnpuBaTHOCTI. KpiM TOro, He0OXiIHO BU3HAYMUTH UiTKI CTPOKH 30€piraHHS
NEPCOHANIBHUX JaHUX, OOOB’SA30K iX BUAAJICHHA MICJIS JOCSATHEHHS METH OOpOOKH, a
TaKOX 3aKpIMUTH IMpaBa IMpaliBHUKA HA JOCTYN JO0 TaKUX JaHHUX, iX BHUIPABICHHS ab0
BujaneHHsa. [lopymieHHss 3a3Hau€HWX BHUMOT TOBHHHO TSTHYTH  IOPUIUYHY
BIIMOBIAANBHICT POOOTOMABIIE Ta HEAOMYCTUMICTh BHUKOPHUCTAaHHS OTPHUMAHOI

1H(OopMaNli SK MiACTaBU 715 3aCTOCYBAaHHS JUCUUIUTIHAPHUX 3aXO/IB.
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This article examines the effect of digitalization on the transformation of labor relations,
particularly the introduction of remote work, electronic document management, and digital
employment platforms. Particular attention is paid to contemporary challenges, including the
blurring of boundaries between work and personal time, insufficient protection of employees’
personal data, and increased employer oversight. The article justifies the need to improve
Ukraine’s labor legislation, taking into account European experience, to ensure a balance
between employment flexibility and adequate protection of labor rights in the digital age.
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OIUIATA ITPAILI 3A TPYIOBUM JOI'OBOPOM 3 HE®OIKCOBAHUM
POBOYUM YACOM: CYUACHUI CTAH TA HAIIPSIMHU
BJIOCKOHAJIEHHA

Mamsaw Pocmucnae

Pozensanymo npasosi acnekmu ma cneyugixy oniamu npayi 3a mpyoosum 002080poM i3
Heikcosanum  pooouum  uacom.  Ilpoananizoeano  eghekmuenicmv — BCMAHOBIECHUX
3aKOHO0ABCMBOM 2apaumill, 30Kpema 0008 53Ky ONJIAMU MIHIMAIbHOI KiTbKOCMI 200UH, ma
BUSABIIEHO NPOONIeMU OOYUCIIEHHS CePeOHbO20 3aPOOIMKY 0/ BIONYCKHUX NPU eni300UUHOMY
xapaxkmepi pobomu. Chopmynboeano nponosuyii w000 YCYHEHHs. NPOAIUH Y DPe2yNi08aHHI
npoyedyp nepexody 00 CMabiIbHUX opm 3aUHAMOCMI Ma 8U3HAYEHHS HACTIOKI8 NOPYULEeHHS
K8Om HA 6UKOPUCMAHHA MAKUX 602080pl'6.

Knrwuoei cnosa: negikcosanuti pobouuti uac, oniama npayi, mpyoosuti 00208ip, capanmii
3apobimuoi niamu.

CrpiMka Tpanchopmalliss puHKY Mpaili MiJi BILIMBOM IM(dpoBi3allii eKOHOMIKUA Ta
3ampoBaKEHHST TUIATGHOPMHOT 3alHSITOCTI 3yMOBHWJIA TOSIBY HOBUX (OPM TPYAOBHUX
BIJIHOCUH, 30KpeMa MPABOBIAHOCUH HAa yMOBaX TPYJOBOTO JOTOBOPY 3 HE(iKCOBAHUM
pobounm yacoM. TpaauiiiifHi TPyA0B1 IOTOBOPH BXKE HE 37aTHI MOBHOIIIHHO PETYJIIOBATH
HOBI THYYKI ()OPMH 3ailHATOCTI, IO 3MYILIY€ HAC IIYKaTH HOBI MEXaHI3MH MPaBOBOTO
odopmiieHHs MuX BigHOCHH. 3akoHOM Ne 2421-1X Bix 18 numus 2022 poky no Konekcy
3aKOHIB TIpo mpaio Ykpainu (nani - K3nll) 6yno BBeaeno crartio 217, sika 3akpinuia
TPYJIOBUN JOTOBIpP 3 HE(DIKCOBAHUM POOOYMM YACOM SIK CAMOCTIMHUNA BHJ TPYIOBOTO
JIOTOBOPY, BIITBOPUBIIM Yy BITYU3HSIHOMY MpaBl KOHCTPYKIIIO, aHAJIOTU SAKOi JTaBHO
B1JIOMI MpaBonopsakaM Jepxan - wieHiB €C [1].

BxiroyeHHsT 10 caMOTO BHW3HA4YEHHS JIOTOBOPY 3aCTEPEKEHHS MPO OOOB'SI3KOBE
JOTPUMAaHHSI YMOB OIUIAaTH Mpall CTajgo 3aKpIIJIEHHSM BaKJIMBOI rapaHTii: THYYKICTh
oprasizaiiii npaii He MOX€e O3Ha4yaTH BiACTYI BiJl TapaHTIid, 110 3a0€3Ne4y0Th peaJbHu
3MICT MpaBa Ha BHHAropoay. Pa3zom i3 tuMm, mpaktudHe 3actocyBanHs crarti 21' K3nll
BUSIBJISIE DSl TUTaHb, 10 MOTPEOYIOTh OUIBIN JOKJIAIHOTO MPABOBOTO BPETYJIFOBAHHS,

nmepeayciM y 4YacTHUHI JIOCTATHOCTI BCTAHOBJICHUX TapaHTIA oOIJIaTH Tmpami Ta
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3a0€3MeYeHOCT] BIAMOBIAHUX TMpaB MpaliBHUKA NPOLEAYPHHUMH MEXaHI3MaMH iX
peaiizari.

[lenTpanpHOl0 TapaHTiero orutatu mpami 3a crarrero 21' K3mll e o6os'szok
po0OOTONABIIS BUILIATUTH 3apO0ITHY IJIATy 3 pO3paxyHKy HE MEHIII K 32 rOANH 32 KOXKEH
KAICHIApPHUM MICAIlb HE3aJIGKHO B (PakTHYHOro oO0cary HajgaHoi pobotu [2].
BcraHoBieHHS TaKOTO MICSIYHOTO MIHIMYMY € BKJIUBUM €JIEMEHTOM 3aXUCTY, OCKUIbKU
YHEMOKJIMBIIIOE CUTYallil0, 32 K01 (hOPMaJIbHO 3allHATUIN MpalliBHUK 3aJUIIAEThCS 0€3
Oynb-sikoro 3apoOiTky. BoaHouac mnpu OIIHIN JOCTaTHOCTI IIi€l TapaHTii CIlij
BpPaxoOBYBaTH, 10 32 rOAUHU CTaHOBIATH NpuOIU3HO 20 % Bl HOPMAJIBHOI TPUBAJIOCTI
MICSYHOTO pobouoro vacy. st ocobu, sika nepedyBae y pexuMi O4iKyBaHHS! BUKIIUKY Ta
3000B's13aHa 30epiratd TOTOBHICTh 10 BUKOHAHHS poOOTH y 0a30Bi JHI Ta TOAWHU Mif
3arpo3010 JTUCHUILUTIHAPHOI BIAMOBIIATBLHOCTI, MIHIMAJIBHUN 3apO0ITOK, IO BIAMOBiAAE
I'AT1A YaCTUHI CTaHJAAPTHOTO, MOKE HE BIANOBIIATH peaJIbHOMY 00CITY OOMEKEHb, IKHX
BOHA 3a3HAE.

OxpeMoro aHali3y 3aciyroBye€ 1 MTUTAHHS MPO MOHATTS 0A30BUX TOJUH Ta Oa30BUX
naHiB. Ctattsa 21' K3nll BiiHOCUTH BCTAaHOBJEHHS IUX 1HTEPBAJIIB JI0 3MICTY TPYJIOBOIO
JIOTOBOPY Ta 3aKPIIUTIOE JIMIIE iXHIM MakCUMyM: He Oiabiiie 40 TOIUH Ha THOXKIACHB 1 HE
Oinpie 6 nHIB Ha TWKIACHB [2]. TakuM 4MHOM, MiHIMAJbHUM 0OCSAT 0a30BUX TOJHH
3aKOHOM HE BCTaHOBJICHO, 110 TEOPETUYHO JOIMyCKA€ YKIAACHHS JOTOBOPIB 13 HYJIHOBUM
0a30BUM HaBaHTAXEHHSM. Y TaKOMy pa3l MiCS4YHA TapaHTis y 32 roJWHU ICHYE JUIIE Y
IJIOIIMHI OTUIaTH, HE MIAKPIIUIIOIYUCH KOJHUM 3000B'sS3aHHSIM PoOOTOAABIS 11010
3a0e3nevYeHHs BIAMOBIIHOTO 00csATy poOOTH B Oy/Ib-IKUI KOHKPETHUH Yac.

Yactuna 17 crarti 21! K3nll Hamae npalliBHMKOBI, KUK BiampaltoBaB moHayn 12
MICAIIIB, TIPABO 3BEPHYTHUCS 10 POOOTOJABISI 3 BUMOIOIO YKJIQJEHHS CTPOKOBOIO abo
0€3CTPOKOBOTO TPYAOBOTO JIOTOBOPY HAa YMOBax 3arajbHOBCTAaHOBJICHOTO Trpadika
pobotu [2]. s HOpMma chpsiMOBaHa Ha 3aXHMCT IHTEPECY MpalliBHUKA y TEPEeXoidl 10
nependayyBaHoi Ta CTaOUIbHOI (OPMH 3aMHATOCTI 1 € BAXKIMBOIO 3 TOYKH 30Dy
MOCIIOBHOCTI MpaBoBOro peryitoBanHsa. Yactuna x 18 crarri 21' K3nll 30008's13y€
pobGoTonaBisl mpoTsAroM 15 kaneHgapHUX JAHIB 13 JHS 3BEpHEHHS ab0 YKIacTu
BIJIMTOBITHUY JTOTOBIp, a00 HaAaTH OOTPYHTOBAHY MUCHMOBY BIJIOBIL PO BIAMOBY [2],
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o 3a0e3nevye MeBHy MPOLEeIypPHY BU3HAYCHICTh. Pa3oM 13 TUM KOHCTPYKIIiS 3aJIHINAE
BIIKPUTUM IMHUTAHHS PO MiJCTaBH BIIMOBH: Ha BIIMIHY BiJl IpJaHIACHKOT0 3aKOHY IIPO
3aiHATicTh 2018 poky, SKHH BCTAaHOBIIOE BHYEPIHHUM TMepenik O0O0CTaBHUH, IO
YIOBHOBAXYIOTh POOOTO/IABIIS BIIXWIMTH MOAI0HY BUMOTY, a TAaKOXK Iepeadadae mpaBo
OCKap>KeHHs BIZIMOBH J0 TpUOyHaIly 3 TPYJIOBUX CHOPIB [3], BITYM3HAHA HOpMA JIMIIIE
BKa3ye Ha 00OB'SI30K HaJaTH OOTPYHTOBAHY BIJAIOBIi/Ib, HE BU3HAYAIOYH, SKi MIJCTaBU €
IOPUIUYHO JOCTAaTHIMM, 1 HE 3aKpIIUIIOIOYM CHEIiabHOIO0 MEXaHIi3My OCKapKEHHS.
Yactuna nes'stHaausTa crarti 21! K3nll nonyckae moBTOpHE 3BEpHEHHS HE paHIILIE HIXK
yepe3 90 nHIB micisi OTpUMaHHA BIAMOBHM [2], OJHAK y CYKYIHOCTI 3 BIJCYTHICTIO
MaTepialbHO-TIPAaBOBUX KPUTEPIiB BIAMOBH 1€ O3HAYae€, IO peati3allis MpaBa CYTTEBO
3QJICKUTH B1J] BOJI POOOTOIABIIA.

VY naHoMy KOHTEKCTI NMHUTAHHS HapaxyBaHHS BIAMYCKHUX HaOyBa€ B KOHTEKCTI
JIOTOBOPIB 13 HE(IKCOBAaHUM poOOYMM 4YacoM ocoOnMBOi crneuudiku. BiamosinHo 10
[Topsinky oOunciaeHHs cepeHbOl 3apo0ITHOT MIIATH, 3aTBEPAXKEHOr0 ocTaHoBoro KMY
Ne 100 Bim 8 motoro 1995 poky, Micsill, TPOTATOM SKHX TMPAI[iBHUKOBI HE
HapaxoBYBAJIUCS BUILIATH, BUKIIOYAIOTHCS 3 PO3PaxXyHKOBOro 12-MicsiaHoro nepiony [4].
JIJ1st po3TIIsiiyBaHOTO BHY JOTOBOPY «IOPOKHI» MICAIl € TUIIOBOIO XapaKTEPUCTUKOIO
BIJIHOCHH, a HE BIIXWICHHSM BiJ HOPMH. SKIIO K BUIIATH OYyJH BIJACYTHI BIPOIOBK
YChOTO PO3PAaXyHKOBOTO POKY, IO IUIKOM PEabHO MPH €Mi30JMYHOMY 3alydeHHi 10
poboTH, cepenHiit 3apo0ITOK BU3HAYAETHCS HA MijcTaBl Tapu(HOI CTaBKH, BCTAHOBJICHO1
yMOBaMH J0T0BOPY [4]. OCKUJIbKU YHHHE 3aKOHO/IaBCTBO HE MOB'S13y€ MIHIMAJIBLHOTO PIBHS
TaKoi JOTOBIpHOI CTaBKM 3 peaJbHUM XapakTepoM pOOOTH, IO BHUKOHYETHCS 3a
JIOTOBOPOM, y CHUTyallisX TpPUBAJOi BIJCYyTHOCTI BHIUIAT, BIAMYCKHI MOXYTb
00YHMCITIOBATHCS HA M1/ICTaBl MOKa3HUKA, 1110 HE BiJoOpaxkae IHCHOTO PiBHA BUHATOPOIU
nparfiBauka. lle muTaHHs BiAMOBITAE MPUHIIUITY 30€pEKEHHS PEATHHOTO 3apO0ITKY i
4ac BIAMYCTKH, 10 3HANIIOB po3BUTOK y mpakTuili Cyny CrpaemmBocti €C y cipaBax
C-520/06 ta C-350/06, 1 moTpebye BpaxyBaHHS MPU BIOCKOHAJEHHI HOPMATHUBHOIO
pEryIIOBaHHS.

Ha piBHI cTpyKTypHOTr0o 3a0€31e4eHHs HOpMHU BapTO 3yMMMHUTHUCS HA IBOX ACIIEKTaX.
[To-mepie, crarts 21' K3nll BcTaHOBIIOE KBOTY: KUIBKICTh JOTOBOPIB 3 HE(PIKCOBAaHUM
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poOoOYMM YacoM y OJHOTO poOOTOAaBIS HE MOXxe mepeBuiryBatd 10 % Bim 3araibHOI
KUTBKOCTI TPYJIOBUX JOTOBOPIB, a pOOOTO IaBEIlb, III0 BUKOPUCTOBYE IMpaIo MeHII HixX 10
ocib, BmpaBi ykiactTu He OibIlie OZHOTO Takoro goroBopy [2]. KBora moxmmkana
3amo0IrTH HAJAMIPHOMY IMONIMPEHHIO HECTaHIApTHUX (OpM 3alHATOCTI 3a pPaxyHOK
crangaptHux. [IpoTe 4MHHE 3aKOHOJABCTBO HE BHM3HAYA€ OpraHy, YIMOBHOBa)KEHOTO
NEePeBIpATH JAOTPUMAHHA 1€l KBOTH B paMKax Harny y cdepi mpaili, aHi MpaBOBUX
HACHIAKIB ii TEpeBUIIEHHS I BXE€ YKIaJeHux aoroBopiB. [lo-apyre, Hopma Impo
3a00poHy pOOOTONABIIO TMEPEIIKOKATH TMPALIBHUKOBI BUKOHYBaTH poOOTy 3a
JIOTOBOPAMH 3 IHILIMMHU POOOTOJABLSMHU, 3aKPIIUIEHA Y YACTUHI M'ATHAAUATIA cTaTTi 21!
K3nll [2] 1 BigrBopena y crarti 9 JupektuBu €C 2019/1152 mpo mnposopi Ta
nepeadoavyBaHi YMOBH mpalli [6], HE CyNPOBOIKY€EThCSI BKa31BKOIO HA MPABOBUHN PEKUM
JIOTOBIPHUX YMOB, 1110 CyIepeyaTh 111 3a00pOH1: 30KpeMa, Y € BOHU HIKIEMHUMH B CHUITY
3aKOoHYy. BiAmoBiap Ha 1€ MUTAHHS Ma€ MPAKTUYHE 3HAYCHHS, ajKe Bl HEi 3aJIeKUTh,
SAKOI0 MIPOIO MOPYIICHHS 3a00pOHU TSATHE aBTOMATHYHI MPaBOB1 HACTIIKHU, a SIKOKO -
noTpeOye CremiabHOTO OCKaAPKEHHS.

VY3araJpHIOIOYM BHKJIAJEHE, MOXKHAa KoHcraryBatd, o crtarrta 21" K3moll
chopMmyBasia OCTaTHHO IIUIICHY MPaBOBY OCHOBY JMJiS JIOTOBOPIB 3 HE(IKCOBAaHUM
poboYMM YacoMm 1 3akpinuiia HU3KY TapaHTiil, M0 BIAMOBIAAIOTH 3araJIbHUM 3acajiam
TPYJIOBOTO TpaBa. Pa3oM 13 TUM psiJ NHUTaHb 3aJULIAETHCS BIIKPUTUM: BIJCYTHICTb
3aKOHOJIaBUYO BCTAHOBJIEHOTO MiHIMyMy O0a30BUX TOIWH; HEIOCTaTHS BH3HAYECHICTH
M1JICTaB JJIsl BIIMOBH POOOTOAABIIS BiJl YKJIAJEHHS CTaHIapTHOT'O TPYI0BOT'O JJOTOBOPY 3a
BHUMOTOI0 MPAI[iBHUKA; PU3HK 3HEIIHEHHS BIIYCKHUX MTPU TPUBAIiH B1ICYTHOCTI BUILIAT;
HEBU3HAYCHICTh MPABOBUX HACHIJIKIB MOPYIIECHHS KBOTH Ta 3a00pOHU Ha OOMEKCHHS
napayienbHoi 3aiiHsTocTi. [Ipoekt TpynoBoro konekcy Ykpainu (3akoHornpoekT Ne 14386,
3apeectpoBanuii 'y BepxoBuiii Pami 15 ciuns 2026 poky) [5], mo mnependaydae
3aMpOBaKEHHSI  MOTOJAMHHOTO  PO3MIPY  MiHIMambHOI  3apoO0iTHOT TIJaTH  Ta
immiemenTanito Jupexktuu €C 2019/1152 [6], MICTUTh MEpeTyMOBH ISl 4aCTKOBOTO
BUPIIIEHHS MOPYIICHUX MHUTaHb. BogHOuac eeKkTHBHE MPaBOBE PETYJIIOBAHHS OILIATH

mpari 3a J0roBopamMu 3 He(iKCOBaHMM POOOYMM YacoM IMOTPeOy€e HE JIMIIE OHOBJICHHS
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KOoZM(IKOBAHOTO aKTa, aje i IIJIECIPSIMOBAHOTO OTMPAIIOBAHHS BUSIBJICHUX MPOTAINH K
Ha PiBHI 3aKOHY, TaK 1 Ha PiBHI M113aKOHHOT'O PETyIIOBaHHS.
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MPABO HA BIIKJIIOUEHHSI (RIGHT TO DISCONNECT) SIK HOBITHS
TAPAHTISI BAXHCTY YACY BIANIOYMHKY MPALIBHUKA B YMOBAX
[ADPOBI3ALIIT MTPAI

Buouw Anuna

YV ecmammi Oocnidocyemocs npago Ha GIOKNIOYEHHs K CY4AcHa mpyooea 2apamnmis,
CHpAMOBaHA HaA 3abe3nedeHHs Oalancy Midc npo@eciuHum ma O0coOUCTIUM  HCUMMAM
npayisHuka 6 ymosax yugposizayii npayi. Ilpoananizo6ano mincHapooHuii 00c8i0 npaso8oco
pe2YIo8anHs npaea Ha BIOKNIOYEeHHs, 30Kkpema y Kpainax €sponeticokoeo Cow3y, a makoic
BU3HAYEHO OCHOBHI NPOOIEMU 3AKOHO0ABYO20 3AKPINIEHHS Yb020 NPasad 8 YKpaini ma oKpecieHo
nepcneKxmueu 600CKOHANEHHS HAYIOHAIbHO20 MPYO08020 3aKOHOOABCMEA.

Kniouoei cnosa: npaso na sioknouenus, yugposizayisa npayi, npaso HA 6i0NOYUHOK,

mpyooee 3aK0H00A8CME0, DANAHC MIHC POOOMOIO MA 0COOUCUM HCUMMIAM.

Opranizaifito po6040oro Cy4yacHOTO IMpaIliBHUKAa HEMOXJIMBO ySBUTH 0e3 nudpoBux
TEXHOJIOT1i, MPOTE MOCTIIHE MepedyBaHHS «OHJIAH» YacTO MPHU3BOAUTH JI0 TOTO, IO
MpaIiBHUK 3MYIICHUH OyTH TOCTYITHUM sl pOOOYNX 3a7a4 y CBO1 BUTbHI TOAUHU, TOII SIK
MeXa MK pOOOYMM Ta OCOOMCTHM YacOM pPO3MHUBAETHCA, a MPaBO Ha BIAMOYUHOK
HIBEJIIOETHbCS. Y CBOKO 4Yepry HEBIJIKIAAHA BIAMNOBIAb NpAlIBHUKA Ta TOTOBHICTh
«BKJIFOYUTUCH» y PpoOOdYi TPOIECH I Yac OOIIHBOI MEpepBH Ta y I03apo0O0UYMid yac
CIIpPUUMAETHCS POOOTONIABIIEM SK MOKA3HWK BHCOKOI MPOJYKTUBHOCTI, aje BOIHOYAC
crpuunHsie npodeciiiHe BUTOPSHHS MpalliBHUKAa Ta (OPMYE B OCTAaHHBOTO BITUYTTS
HEBIJIPUBHOTO 3B’SI3KY 3 p0OOTOIO.

[IpaBo Ha BigkiIroueHHs (right to disconnect) — 11e mpaBo mpalliBHUKA HE BIAMOBIIATH
Ha poOOYl A3BIHKH, CIIEKTPOHHI JIUCTH Ta TIOBIJOMJICHHS, @ TAKOK HE BUKOHYBATH 1HIIT
npodeciiiHi 3aBgaHHs y no3zapobounii yac. Lle gyHmameHTanpHa ckiazoBa MpaBa Ha
BIJIMOYMHOK, 1110 TapaHTyeThes ctarrero 45 Koncrutymii Ykpainu[1].

J10 OCHOBHHX aCMEKTIB CJiJ BIIHECTH MOKJIUBICTH MpalliBHUKA OyTH BIIBHUM Bij

pobounx 000B’sI3KIB y HEPOOOUMI Yac, Ha BUXIAHUX Ta IiJ Yac BIAMYCTKH, 110 B CBOIO
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yepry cropustuMe 30epeXeHHI0 (I3UYHOTO Ta TMCHUXIYHOTO 3A0pOB's, 3amodirae
npodecifHOMY BUTOpPaHHIO.

3riHO 3 aHAIITUYHUMH I0NOB1ASIMA €BPOIIEHCHKOT0 areHTCTBA 3 O€3MEKHU Ta rri€eHn
npaii (EU-OSHA) pexomeHAyeThCs 3aKpilVIEHHS IpaBa Ha BIJIKIIOYEHHS SK 3aco0y
3anobira”Hs npodecitHoMy BUTOpaHHIO Ta MudpoBoMy cTpecy. KpiM Toro 3azHaueHo,
o 1uppPOBHA KOHTPOJb 32 MpalliBHUKaMU Mae OyTH MPOMOPIIHHUM Ta OOMEXEHUM y
gaci, 3 000B’I3KOBUM JIOTPUMAHHSIM IIpaBa Ha BiAMIOYMHOK [2].

Korona JI. B. Ta CeBoct’stHOBa K. A. 3ayBakyt0Th, IO MTPaBO Ha BIJIKJIFOUEHHS SIK
€JIEMEHT TPYJOBUX rapaHTii Ha0yBa€ aKTyaJbHOCTI B KOHTEKCTI 3a0e3neueHHs1 OalaHCy
MDK TPOQECIHHUM 1 0COOUCTUM KUTTAM. Y Kpainax €Bporeiicbkoro Coro3y 1ie MpaBo BiKe
OTPUMAJIO TIPABOBY pErIaMEHTallil0, TOAl K B YKpaiHi BOHO WLI€ HE 3HAMIUIO CBOTO
JOBEPIIIEHOTO 3aKOHOAaBYOTO 3aKpirieHHs [3, c. 23].

Ha pa3i mnpaBoBe peryiioBaHHsA IIpaBa Ha BIAKIIOUEHHS Yy IHIIUX KpaiHax
3IIACHIOETHCS 32 PI3HUMHU MIIXO0JaMH, a CaMe: 3aKOHO/IaBY€E 3aKPIIUICHHS, JOOPOBLIbHE
ab0 dYacTKOBO OOOB’SI3KOBE pETYJIIOBAaHHS, a TaKOXX PETyJIIOBaHHS 3 IHIIIATHBU
poboTOIaBIIS.

VY naHoMy KOHTEKCTI € HikaBuUM JocBig Dpaniiii, sika cTana Mnepuior KpaiHor, o
odiiiiHO 3aKpinuia mpaBo Ha BiakiIrodeHHsS y 3akoH1 Ne 2016- 1088 Bix 8 ceprius 2016
p, Bimomumii sik «3akoH Enb Xompi» (Loi El Khomri), 3rizHo 3 skum kommadii 3 mona 50
mpaliBHUKaMu 3000B’s3aHl TPOBAIUTH TOJITUKY BHKOPUCTAHHS LU(PPOBUX 3ac00iB
KOMYHIKaIlii mo3a podo4ynM yacoM. Y pasl BiICYTHOCTI yrojau, po00OTo/1aBellb TOBUHEH
PO3POOUTH «XapTit0y MICIS KOHCYJIbTAIlIN 3 TPEJACTaBHUKAMU MTPAI[IBHUKIB, sIKa BU3HAYAE
npaBuia BUKOPUCTAHHS MU(PPOBUX IHCTPYMEHTIB, MO0 3a0€3MeYnTH MOBAry M0 4acy
BIJIMOYMHKY Ta OCOOUCTOTO KUTTS MPaIliBHUKIB[4].

TakoXx y 1IbOMY KOHTEKCTI CII1]] 3TaJIaTH MMOPTYTAIbChKY MOJIEIIb PETYJIFOBAHHS MpaBa
Ha BIIKJTIOYCHHS, SIKa BBAKAETHCA OJHIEIO0 3 HAWOLIBIN TporpecuBHUX y €Bpomi. Bona
Oyna 3akoHoJaBuo 3akpiruieHa y 2021 poui sik wactuHa TpyaoBoro kogekcy Ilopryramii
(Codigo do Trabalho), mookeHHST SIKOTO MPSMO BCTAHOBIIOE O0OB'SI30K POOOTOMABIIS
YTPUMYBATHUCS BiJl OyJb-IKUX KOHTAKTIB 13 MPAI[IBHUKOM Yy TI€Pioj BIMOYUHKY. 3aKOH
J03BOJIIE KOHTAKTyBaTH JIMIIE Yy BHUMAAKax HemependadyBaHuX oOCTaBUH abo
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«HerepeOopHOT cunm» (HAMpUKIIaA, 3arpo3a JKUTTI0O YM KPUTHYHI aBapiiiHi cuTyamii B
0i3neci). [lopymieHHs 1IbOro O00OB'SI3KY BBaXKAETHCS «CEPUO3HUM aAMIHICTPATHBHUM
IPOCTYIIKOM» Ta KaparoTbcs mrpadom [S].

Kpim TOro, 3akoHO/1aBu€e 3aKpiIUICHHS MPaBO HA BUAKIIOUEHHS Yy PI3HUX (opmax
3HAWIIO CBOE BIIOOpaKe€HHS Yy 3aKOHOJMABCTBI ABcTpanii, benerii, Itamii, Icnanii ta
JIrokcemOypry.

Pa3om 3 TuM, OLIIHIOIOYM CTaH MPABOBOTO PETYJIIOBAHHS IpaBa Ha BIIKJIIOYEHHS B
VYkpaiHi, cliiji KOHCTaTyBaTH, 10 3aKOHOAABEIlb Y KE 3POOUB MEpIl KPOKU Ha LIISAXY J0
yoro neranizamii. OCHOBHMM NPAaBOBHUM MIATPYHTSIM TYyT BUCTynae yactuHa 10 crarri 60-
2 Konekcy 3akoHiB Tpo npairo YKpainu [6], sika 6e3mocepeiHbo Tepeadadae rapaHTio
nepioy BIAKIFOUEHHS JUIsl MPaliBHUKIB, [0 BUKOHYIOTh POOOTY AUCTAHIIIHO.

3riIHO 3 HOpMaMU 3a3HAYEHOI CTATTI, MPU 3aMPOBAHKEHHI TUCTAHIIHHOT poOOTH
IpAI[iBHUKOBl TapaHTYEeTbCS TMEpIoJ BUIBHOTO 4Yacy [UJIsl BIANOYMHKY (TIEpiof
BIIKJIIOUEHHSI), MiJ Yac SKOro BIH MOXE MepepuBaTH OyAb-akuil 1HGOpMaIIHHO-
TEJEKOMYHIKAIIMHUI 3B’ A30K 3 poOOTOmaBIleM. BakinBOI0O rapaHTI€lO € Te, 10 TakKe
NepepUBaHHs 3B'A3Ky HE BBAKAETHCS TMOPYIICHHSIM TPYIOBOi AMCIMILIIHU ab0 yMOB
TPYZOBOIO JJOTOBOPY.

OpHak mpoBeNEHU HAyKOBHM aHali3 1€l HOPMU JI03BOJISIE BUOKPEMHUTU HH3KY
CYTT€BUX HEJOJIKIB, IO MOTPEOYIOTh KPUTHUYHOT YBAard Ta 3aKOHOaBUYOTO BUIIPABICHHSI.

Tak, ¢opmymtoBanHs mpaBoBoi KoHCTpykKiii cr. 60-2 K3nll VYkpainu ctBoproe
IPaBOBY HEBU3HAYEHICTH /I MPAIiBHUKIB, 1110 MPALIOIOTh y 3BUYaiiHOMY (hopmaTti abo
riopuaHOMY (popMaTi, sIKI MICJS 3aBEPIIECHHS pOOOYOi 3MIHM 3aJMIIAIOTHCS IOPUIUYHO
HE3aXHUIIEHUM Bij IU(PpoBOTrO THCKY poboTomasis. Lle cymepeunTs mpuHIKITY PIBHOCTI
TPYJIOBUX TIpaB, OCKUIbKM LU(pOBI3aIlisl KOMYHIKAIlId OXOIUIIOE BCl Kareropii
MPAIliBHUKIB HE3JICKHO BiJ (OpMHU OpraHizarlii mpaiii.

Kpim Toro, ciia 3ayBakuTy, 1110 BKa3aHa HOpMa IpaBa HE Ma€ MEXaHI3My peaizaiiii.
3aKOH rapaHTye MPaBO «IEPEepUBATH 3B'SA30K», ajie HE BCTAHOBIOE TPSIMOi 3a00pOHU
poOOTOAABIIIO HAJCWIIATH MOBITOMIIEHHS a00 TenedonyBaTH. TakuM YUHOM, MPaIiBHUK
nepedyBae I NOCTIHHUM TICUXOJIOTIYHUM TUCKOM caMoro (akTy OTpUMaHHS poOOYoro
3aBJIaHHs, HABITh SIKIIO BIH Ma€e popMasibHE MPABO HA HHOTO HE BIMOBIIATH.
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Y K3nll Vkpainu BiACYTHI HOpPMH IIOAO BIANOBIJAIBHOCTI POOOTOAABIS 3a
CHUCTEMAaTUYHE ITHOPYBaHHS «IEpiOy BIAKIIOUEHHs». be3 BcTaHOBIEHHS (hIHAHCOBUX
ab0 aaMIHICTPAaTUBHUX CAHKLIA I TapaHTis TEpPEeTBOPIOETHCA Ha JOOPOBLIBHY
PEKOMEH/IAII0, KA YacTO ITHOPYETHCS B YMOBaX KOPCTKOI pUHKOBOI KOHKYPEHIIIi.

3 ypaxyBaHHSM HaBEJICHOT'O MOKHA JIMTH BUCHOBKY, IO Cy4acHe (POpMYIIIOBaHHS
nosioxkeHb cT. 60-2 K3nll Ykpainm MoxHa BBaXKaTH JHIIE JEKIAPATHBHOIO CIPOOOIO
BPETYJIIOBATH MPaBO HA BIKIIOYeHHs. Bka3aHa npaBoBa KOHCTPYKIiSl ITHOPY€E OTpeOu
OUIBILIOCT] MPALIIBHUKIB, SIKI NPALIOIOTh Yy TiOpuaHOMY (opMati abo THX, [0 BUKOHYIOTh
TpyJoBl (pyHKIIT y 3BUYaliHOMY (0¢icHOMY) QopMarti, ajie aKTUBHO BUKOPUCTOBYIOTH
1 dpoBi 3aco0U KOMYHIKaIlli, HE 3aKPITLIIOE OY/Ib-KUX rapaHTii 3aXUCTY MpalliBHUKA BiJl
HEraTMBHUX HACIIJKIB peaii3alii MpaBa Ha BIAKIOYEHHS, 30KpeMa AMCKPUMIHAILIIL,
MOTIPIICHHST YMOB Tpalll Yd HEraTMBHOI OIIHKM MpodeciiHol epeKTUBHOCTI Yepe3
HEJOCTYIHICTh Y HepoOounii yac. 3 1HIMIOro OOKy, 3aKOHOJABCTBOM IPOMOPLINHO HE
BM3HAYEHO TAaKOX BHHATKOBHX BHUMAJKIB, 32 SIKHX POOOTOAABEIhb MOXKE IMPaBOMIPHO
KOHTaKTyBaTH 3 TMpPAIlIBHUKOM Yy TEpioJl MOTro BIAMOYMHKY, IO € BAXJIUBUM JIJIS
3a0e3reueHHs OaJlaHCy MK 1HTEpecaMu MpalliBHUKa Ta moTpedaMu poOOTOIaBIIs.

bepyun no yBarum BUWKIIAJEHE CIIiJI JIMTH BHCHOBKY PO HEOOXIAHICTH UYITKOTO
3aKkpiruieHHs mpaBa Ha BiAkItoueHHs B K3nll Ykpainu Ta BU3HaUYeHHS HOTO OCHOBHHX
aCIEKTIB SIK YHIBEPCaJbHOI TapaHTIi JIJIs BCIX Cy0’ €KTIB TPYJOBUX BIJHOCHH. 30KpeMa,
MIEPCIIEKTUBHUM € 3aIll03MYCHHS MO3UTHUBHOIO JOCBIAY AepkaB €Bpomneiicbkoro Corosy
010 BU3HAYEHHS MeX MUGPOBOI KOMYHIKAIli y 1M03apoOouYnii 4ac, BCTAHOBJICHHS
BIJIMOBIAAIBHOCTI POOOTOMABIIA 3a MOPYIICHHS TAKOroO IMpaBa, a TaKOX 3a0e3MeueHHs
eeKTUBHUX MEXaHI3MIB 3aXWUCTy TMPAIIBHUKIB BiJ MpodeciiHOrO BHUTOPAHHS Ta
udpoBoro cTpecy.

Takum 4yMHOM, TPABO HA BIAKJIFOYEHHS CIIIJT PO3TIISAAATH SIK HEBIJ €MHUN €IEMEHT
CyYacHHUX TPYJOBUX MPABOBITHOCUH Ta BAXKJIMBY rapaHTIIO peajizaiii KOHCTUTYI[IHHOTO
npaBa NpaliBHUKAa Ha BIANOYMHOK, OXOPOHY 370pOB’S 1 HAJEXKHMM OajmaHC MIXK

npodeciitHuM Ta 0COOMCTHM JKUTTSM.
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national labor legislation are outlined.

Keywords: right to disconnect, labor digitalization, right to rest, labor legislation, work-life

balance.
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JIO IATAHHS IPABOBOI BUSHAUYEHOCTI IOHATTS
BIJICYTHOCTI IPAIIBHUKA HA POBOTI B YMOBAX IIU®POBI3AIIIL

Conoeuoe Baaoucnae

Jlocniosiceno meopemuuni ma npakmudHi npoodiemu npasosoi BUSHAYEHOCMI Kame2opii
«8IOCYmMHICMb NpayienuKa Ha pobomiy 68 ymoeax yugposizayii mpyooeux eionHocun. Pozxpumo
NUMAaHHA 8ION0BIOHOCMI NoNodceHb Yyunno2o K3nll Ykpainu cyuacnum peaniam oucmanyitiHoi
ma 2ibpuonoi 3alHamocmi, 0e KidcuuHe NOHAMmS «micye pobomuy 8mpayac npus’sizKy 00
Qizuunoco npocmopy. Apeymenmosano HeoOXiOHICMb HOPMAMUBHO20 3AKPINIEHHA Kpumepiia
yugposoi npucymrocmi npayieHUKa ma 600CKOHAIEHHST MeXauizmie ¢hikcayii npocyny uepes
cucmemu e1eKmpoHH0o20 001Ky pob0o4020 uacy.

Knrouoei cnosa: oucmanyiiina poboma, yugposizayis npayi, npasosa GUHAUEHICMb,

gidcymuicmo Ha pobomi, micye pobomu.

CrpimMka mudpoBizalliss EKOHOMIKH KapJUHAIBHO TpaHC(HOPMYE XapaKTep TPYIOBUX
BIJIHOCHH, BIUIMBAIOYM HA BC1 1X CTajii - BIJ YKJIQJIEHHS TPYAOBOTO JOTOBOPY JO MOTO
npunuHeHHs. CydacHUN PUHOK IIparll Je/aai akKTUBHIIIE MEPEXOAUTh 10 TUCTAHIIINHUX,
riopuaHux Ta wiaThopMHUX (HOPM 3alHSATOCTI, 32 SIKUX TPATUIIAHE POIYMIHHS «MICIIs
poboTu» HaOyBa€ MPUHLMIIOBO 1HIIOrO 3MicTy. Pazom 13 TMM mIpaBOBE perysrOBaHHS
BIJIHOCUH, TIOB'SI3aHUX 13 BIJICYTHICTIO TpaIliBHUKA Ha POOOTI, 3aJHINAETHCS 3HAYHOIO
MIpOIO OPIEHTOBAHMM Ha THUMOBI (OPMHU 3aMHATOCTI 1 HE BpaxoBye peanii 1nudpoBoro
CEpENOBHILA.

Konekc 3akoniB mpo mpaitto Ykpaiau (nani - K3nll), yxsanennit me y 1971 pori,
3aKpIIUTIOE TPOTYyJ SIK MIJACTaBy pO3IpBaHHA TPYJIOBOIO JOTOBOPY 3 IHILIATUBU
poboromaBus (rm. 4 4. 1 cr. 40), ogHAaK HE MICTHTh BH3HAYCHHS CaMOIO ITOHSTTS
«BIACYTHICTb Ha pOOOTD», HE PO3MEKOBYE HOro BHIM 1, OYEBUJHO, HE BPaXOBYE
cnenudiky mudpposux ymoB npaii. [lnenym BepxoBaoro Cyny Ykpainu y noctanosi No
9 Big 06.11.1992 p. «IIpo mpakTuKy po3risay CylaMu TPYJIOBUX CIOPIB» PO3TIyMaunB
MIPOTYJI K BIACYTHICTB MpalliBHUKA Ha POOOTI K MPOTATOM yChOTO POOOYOro JHS, TaK i

OlIbIIIe TPHOX TOJWH Oe3mepepBHO a00 CyMapHO MPOTIATOM POOOYOTO JHS O€3 MOBAKHUX
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npuuuH [1]. YT1im B. XKepnakoB cmpaBeqyuBO 3a3Hayae, M0 HABEACHE TIyMadeHHs
(GakTUYHO pPO3KpUBAE HE caMe MOHATTS MPOryly, a caM 3MICT MIJCTaBU PO3ipBaHHS
TPYZOBOTO JOTOBOPY 3 1HILIATUBH POOOTOAABIL, 110 MicTUTheA y 1. 4 c1. 40 K3nll [2, c.
175].

TakuM 4YMHOM, B IOPUJWYHIA JOKTPHUHI cPOpMyBaJIOCS PO3YMIHHS BIJICYyTHOCTI Ha
pOOOTI SIK OUIBII MKUPOKOTO MOHATTS, 110 OXOIUTIOE Oy Ib-SKE€ HEBUKOHAHHS MPAI[iBHUKOM
TPyA0BOi yHKIIIT B 00yMOBIeHUN pobounii yac. [Ipu nboMy BiACYyTHICTh MOXe OyTH: 1)
BUIMPABIAHOIO (32 HASBHOCTI MOBAXKHUX MIPUYUH: XBOPOOa, MOTO/IKEHHS 3 pOOOTO/IaBIIEM,
dbopc-maxop TOIIO); 2) HEBUIIPABAAHOI a00 MPOTUIIPABHOIO (0€3 MOBaXHUX MPUYHH,
TOOTO TaKO0, 10 KBATI(IKYETHCS SIK MPOTYI); 3) BUMYIIECHOIO (CIPUYNHEHOI0 BUHHUMU
IiaMU 4 Oe3disuIbHICTIO poOoTonaBist). OcrtanHs, sk Harosomye O. TkaueHko, €
MOPYIICHHSM KOHCTUTYIIIITHOTO MpaBa 0coOU Ha MpAIlio Ta OTPUMaHHS 3apOOITKY 1 TATHE
MaTepiaibHy BIANOBIAAIBHICTH POOOTOAABLA Nepe nmpauiBHUKOM [3, c. 75]. IligcTaBoro
X JUIA TIPUTIUHEHHS TPYIOBOTO JOTOBOPY € JIMINE HEBHIpaBaaHa (IIPOTHUIIPABHA)
BIJICYTHICTh, BUMHEHA 0€3 MOBAKHHUX MPUYMH 1 32 HASIBHOCTI BUHU TIPAIliBHUKA.

Oxpim mporyny, K3mll nepenGauyae i 1HII MiACTaBM NPUIMHEHHS TPYIOBOrO
JIOTOBOPY, TMOB'sI3aH1 3 BIJICYTHICTIO: 30KpeMa, He3'sIBJIEHHsI Ha poOOTYy BIPOIOBK OLIBIIT
SIK YOTHPHOX MICSIIIB IMAPST BHACTIOK THMYACOBOI Henpare3aaTHocTi (1. 5 4. 1 cT. 40),
a TaKOXX CHCTEMaTU4YHE MOPYIIEHHS TPYyJA0oBUX 000B's3KiB (1. 3 4. 1 cT. 40), sike Moxke
BUPAXKATHUCS, CEpeJ] 1HIIOTO, y PETYJSPHUX 3aMMi3HEHHAX a00 JOCTPOKOBOMY 3aJIMIICHH]
poboyoro micis 6€3 NOBaXXHUX HA TO MPUYMH.

BaxymBuM € muTaHHS caMoOi CyTi NMUTaHHS «IMOBaKHOCTD» MPUYMH BIJACYTHOCTI.
K3nll He MicTuTh X BUYEPITHOTO MEPETiKy, 0 3aJUIIac 3HAYHY CBOOOY PO3CYIY CYy/IaM.
Ha mpakTtuiii TNOBaXHUMHM  BU3HAIOTHCS:  XBOpoOa, TMIATBEP/KEHA  JIUCTKOM
HEMpare3aTHOCT1; BUKJIMK JI0 MPAaBOOXOPOHHUX OPTaHIB UM CY]y; HAJ3BUYAMHI CIMEHHI
00CTaBMHM, 30KpeMa CMEpTh OJIM3BKOTO POJMYa; aBapiiiHa CHUTYyallis Ha TPAHCIOPTI;
BUKOHAHHS JEPKaBHUX YU TPOMAACHKUX OOOB'SI3KIB. BiJICYyTHICTH JOKYMEHTAJIBHOTO
MIATBEPPKCHHS] TMOBAXKHOI TPWYMWHU, SK TPABWIO, € JOCTATHHOK ITiJICTABOIO IS

KkBaTi(ikallii BIICYTHOCTI SIK IPOTYJITY.
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VY cydacHux ymoBax TM(POBI3AIS KapAUHAIBHO 3MIHIOE PO3YMIHHS «MICIS
poOOTH» - KIIFOYOBOI KaTeropii JJis BCTAaHOBJEHHS (paKTy BIJCYTHOCTI. SIKIIO B yMOBax
CTaIlOHAPHOI 3alHATOCTI «MiCIe POOOTH» TPATUIIIITHO OTOTOKHIOBAIOCS 3 KOHKPETHUM
MPUMIILICHHSAM ITAMPUEMCTBA, YCTAHOBH YU OpTaHi3allii, TO 3 MOIUPEHHIM JTUCTAHIIINHOI,
riopuaHoi Ta 1iatdopMHOI Mmpaili s KaTeropis HaOyBae MPHUHIIUIIOBO HOBUX O3HAaK.
Bignosimro mo cr. 60-1 K3mll Vkpainu, 3ampoBamkenoi 3akonom Ne 1213-1X Bix
04.02.2021 p., nucTan1iitHa poboTa € popMoro opranizaiii nmpariii, 3a sikoro podoTo aBelb
1 TpaliBHUK MOrOJUKYIOTh BHKOHAHHS TPYAOBOI (YHKIT 1032 NPUMILICHHSIMU
po0OTONABIS 3 BUKOPUCTAHHSM 1H(GOPMALIIITHO-KOMYHIKAIHHUX TexHouorii [4]. Ilpu
IbOMY «MicIieM POOOTH» (HaKTUYHO CTa€ Oy/ab-sAKEe MICIIE, /I € BIJAMOBIJHE TEXHIYHE
3a0€3MeUeHHs - BAOMAa, Y KOBOPKIHTY, OyAb-J€ 32 KOPJOHOM TOIO. Y 3B'SI3KYy 3 LM
BUHUKAIOTh TPYJHOII 3 HAJIEKHUM BCTAHOBJIEHHSM (DaKTy BIJCYTHOCTI, OCKUIBKHU
TpaJMIIiHI OPUIMYHI KpUTEpli, nepeadadyeHi YMHHUM 3aKOHOJABCTBOM, BTPAvyarOTh
CBOIO TIPABOBY BU3HAYEHICTH Ta MOTPEOYIOTh CUCTEMHOTO TIEPEOCMHUCIICHHSI.

Ha nymky BueHuX-TpyaoBHKiB, 30kpeMa C. BapkeHuyka, 3ampoBa)KCHHS HOBHUX
dbopm mpaii nmoTpedye MEePEeOCMUCIICHHSI KJIACMYHUX KaTeropii TpyJIOBOro IpaBa -
pobouyoro dyacy, Micus poOOTH, TPYIOBOI AMCIUILIIHA - 4Yepe3 Mpu3My MIHQPPOBOTO
cepenoBuia [5]. B ymMoBax aucTaHIitHOI 3alHSATOCTI «BIICYTHICTH Ha POOOTI» MOXKE
BUSIBJISITUCS HE y (PI3WYHIN BIACYTHOCTI B KOHKPETHOMY MICLI, a y: 1) HEAOCTYMHOCTI y
BCTAHOBJICHUH poOoYMii yac 3a MU(PPOBUMH KaHAJIaMHU 3B'SI3KY; 2) HEBUKOHAHHI 3aBJaHb
y TOTOJKEH! CTPOKH; 3) BIICYTHOCTI aKTHMBHOCTI Yy KOPIOPATUBHUX 1HGOpMAIIITHUX
cucteMax. OpHak >KOJEH 13 [MX KPUTEPiiB Hapa3l HE OTPUMAB 3aKOHOJABUYOTO
3aKpituieHHs B YKpaiHi. UuWHHE 3aKOHOJABCTBO OMEpPy€E TPATUIIAHAM TMOHSATTIM
«IPOTYIY», sIKE arpiopi NpuB's3aHe A0 Pi3UYHOI NPUCYTHOCTI B KOHKPETHOMY MICIIi, 1110
CTBOPIOE TPABOBY HEBU3HAYEHICTh Yy CHUTYaIlisIX, KOJM JAWCTAHIIIMHUN MpaIliBHUK
(haKTHYHO HE BUKOHYE POOOTY, aJie 1 HE € «BIACYTHIM» y TPAAUIIIHHOMY PO3yMiHHI IILOTO
cJIoBa.

BceranoBnenns (axTy BiICyTHOCTI Ha poOOTI € 00OB'SI3KOBOI0 YMOBOIO 3aKOHHOT'O
3aCTOCYBaHHS JUCIUILUTIHAPHOTO 3BUIBHEHHS. Y TPaJuLIHHUX YMOBAaX 1€ 3/1MCHIOETHCS
NUIIXOM CKJIAJJaHHS aKTa MPO BIJACYTHICTH, 3aMKCIB y XypHaI o0JiKy pobodoro vacy,
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NoKa3aHb CBIAKIB Tomlo. B ymoBax mudposizallii i MexaHi3Mu HOTPeOYIOTh CYTTEBOTO
posumpenss. Ilo-nepie, poOoToMaBIl JAeAalii MIKMPIIE BUKOPUCTOBYIOTH CHCTEMH
eJIEKTPOHHOTO 00JIIKy po0ouoro vacy - TailM-TpekepH, koprnopatuBHi HR-mnatdopwmu,
cuctemu yrpabiiHHS npoektamu (Jira, Trello, Asana), siki aBTOMaTH4YHO (HIKCYIOTh
aKTHUBHICTh TpAaIliBHUKA. Y pa3i TPUBAIOI BIJICYTHOCTI aKTUBHOCTI y TaKWX CHUCTEMax
poOoTomaBenb Moke c(opMyBaTH BIAMOBIMHI 3BITM Ha MIATBEPUKCHHS (HaKTy
HEBUKOHAHHS TPYJIOBUX 000B's3kiB. Ilo-gpyre, mpu aucTaHIiiiHIM poOOTI TPYyAOBHUI
JIOTOBIp a00 BHYTPIIIHI perjiaMeHTH POOOTOMABI MOXKYTh MependadaTtd 0OOB'SI30K
npaliBHUKa OyTH JOCTYITHUM y BU3HAYEHUH Yac yepe3 KOHKPETHI KaHaIH (KOpIopaTUBHA
MOIITa, MECEHIKEP, B11€03B's130K). TpuBasia HEAOCTYHICTh Y TaKui crocid Moxke OyTu
IPUPIBHSAHA 10 BIICYTHOCTI HA pOoOOTI 32 YMOBH BIJIIOBITHOTO 3aKPIIJIEHHS B JIOKAIIBHUX
HOpMAaTUBHUX aKkTax. [lo-Tpere, CyTTEBOIO € MpobiieMa 3aXUCTy IEPCOHATBLHUX JAHUX MTPU
nU(ppPOBOMY MOHITOPUHTY: OyJb-IKE BIJCTEKEHHS AaKTUBHOCTI IMpalliBHUKA Mae
3IIACHIOBATUCA BIJIMOBITHO 10 BUMOr 3akoHY Ykpainu «IIpo 3axucT nepcoHalbHHX
JaHUX», a po0OTOMaBeIb 3000B'I3aHUI MOBIJIOMUTH TpAIIBHUKA TIPO 3alpPOBAKCHHS
cucrteM OOJIIKYy Ta OTPUMATH MOT0 3roAy Y BCTAHOBJIEHOMY MOPsAKY [6]. Takum unHOM, y
1ppoBOMYy cepeIoBHIII I0Ka30Ba 0asza JJIs MiATBEPHKEHHS BiACYTHOCTI IIpaIliBHUKA HA
po060TI MOXe OyTH HE MEHIII MIEPEKOHIMBOIO, HI’K B YMOBaX CTalllOHAPHO1 3alHITOCTI, ajie
JIMIIIE 32 YMOBH HaJIEXKHOTO HOPMATUBHOI'O 3aKPITUICHHS BIANOBIAHUX MEXaHI3MIB.

TakuMm 4YMHOM, BIJICYTHICTH MpalliBHUKA Ha poOOOTI SK MiJCTaBa MPUIHUHEHHS
TPYZOBOTO JOTOBOPY € YCTAJICHUM MPABOBUM 1HCTUTYTOM, IIPABOBE PETYIIOBAHHS SIKOTO
B yMmMoBax Hu@posizauii notpedye cyrreBoro oHomiieHHA. Yunauit K3nll VYkpainu
3QJIMINAETHCS OPIEHTOBAHUM Ha TPAAUIliHI (HOPMH CTallOHAPHOI 3aiHATOCTI 1 HE JIa€
BIJIMOBI/I HA BUKJIMKH, MMOPOKEH] JUCTAHIIIIHOIO pOOOTOM0, MIaT(HOPMHOIO 3aHSTICTIO
Ta Tir-ekonomikorw. [lomupenas mudposux (Gopm opranizaiii mpaii CyTTEBO 3MIHIOE
3MICT TIOHSTH «MICIle POOOTH» Ta «BIACYTHICTH Ha pPOOOTI», BHMararo4m HOBHUX
MexaHi3MiB ¢ikcarllii 1 1oBeIeHHs (aKTy TaKoi BiJICYTHOCTI.

[lepcrieKTUBHUM HAIMpsIMOM PO3BUTKY 3aKOHOJABCTBA € 3aKpPIIUICHHS JIETaIbHOTO
BU3HAUYEHHSI BIJICYTHOCTI Ha poOOTI Ta ii BU/IB, YTOYHEHHS MOHSITTS MICIls pOOOTH 111010
mupoBUX (GopM 3aWHATOCTI Ta 3aMpPOBAKEHHS MPO30PUX MEXaHI3MIB LH(PPOBOTO
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001Ky po6odoro yacy. Taki 3MiHU CIPUATUMYTh 3a0€3MEUECHHIO TPABOBOI BU3HAYEHOCTI
B TPYJOBUX BIIHOCHHAX, 3aXUCTy IpaB SK MPAIiBHHUKIB, TaKk 1 poOOTOAABIIIB B YMOBaX
cydacHOi u(POBOi EKOHOMIKH.
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HU®POBI3ALISA AK UAUHHUK TPAHC®OPMAIILL IPABOBOI'O
PET'YJIIOBAHHA ITPALL: OKPEMI ACIIEKTH

Kyporrxkoe Onexciii

Locnioosiceno meopemuxko-npagosi ma NpuKIAOHi acnekmu mpaucgopmayii mpyooeux
BIOHOCUH 6 YMO8aX UYUPDPOBI3ayii eKOHOMIKU ma NOWUPEHHS NAaM@OOPMHOI 3aUHAMOCHI.
Ilpoananizoearno enomen aneopummiuHoeo YAPAGIiHHA AK HOB0I (opmu cydbopounayii, wjo
Gakmuuno 8i0meopioe ynpasiincoKi hyHKyii pobomooasys 3a Gopmaibhoi YyueiibHO-NpPasosoi
keanighikayii npagosionocun. Poskpumo 3uauenHs ¢ynkyionanonoco nioxody MOII ona
i0enmuchixayii mpyooeux npagosiOHOCUH MaA OYIHEHO Npaso8y NPupooy 2ie-KOHMpAaKmy 6
Ykpaini sk 2iopuonoi koncmpykyii. Apeymenmosarno 0oyinbHicmos iMniemenmayii npe3ymnyii
mpyoosux GIOHOCUH | 3a0e3neuenHs NPO30POCHi ANCOPUMMIYHO20 YNPABIIHHA 8IONOBIOHO 00
cmanoapmie €C 3 Memor NOCUIeHHs COYIAIbHO20 3aXUCMY NPAYIBHUKIE.

Kniouoei cnosa: niampopmua 3aiinamicms, 2ie-KOHMPAKmM, aleoOpummiune YApaeiHts,

mpyo0o8i npagosioHOCUHU, YUPPOBA eKOHOMIKA.

[Mudposizalliss €KOHOMIKM KapAMHAJIBHO 3MIHWJA CTPYKTYpy PHHKY TMparii:
TpajaMiliiiHa MOJIeNb JBOCTOPOHHIX TPYAOBHUX BIJIHOCUH MIK HaWMaHUM MpPALIBHUKOM 1
poOOTONABIIEM TMOCTYMOBO BUTICHAETHCS TPUCTOPOHHIMHU KOHPITYpaIlisiMi 3a Y4acTIO
uuppoBux miaatpopm. IlnarpopMua 3aliHATICTE XapaKTEPUIYETHCS TUM, 110 AITOPUTM
BUKOHY€ (YHKINI, $KI paHille HaJIeKald MEHEIKMEHTY: pPO3IMOAUISE 3aBIaHHA,
BCTAHOBIIIOE€ Tapu(u, 3A1MCHIOE MOHITOPUHI MPOAYKTUBHOCTI Ta MOXE y Oyab-sIKUH
MOMEHT T030aBUTH BUKOHABIS IOCTYITY 10 3aMOBJICHb. [Ipy iboMy ropuardHa 000JOHKA
TaKUX BITHOCHMH KOHCTPYIOETHCS SIK IMBUIBHO-TIPABOBA, IO BHUKJIIOYAE BUKOHABIS 3i
chepu Aii TPyAOBOTO 3aKOHOJABCTBA. BiamoBimHO /10 3BiTIB MixKHapOIHOI opraHizarii
mparii, MacoBe 3ayueHHs (axiBIliB A0 poOOTU Yepe3 OHIANH-PECYPCH CYTIPOBOIKYEThCS
CHUCTEMHHUM ITHOPYBAHHSIM IXHIX 0a30BHUX TPYJOBHUX IMPaB, OCKUIBKH «OIIBIIICTh 13 HUX
1030aBJIeHI MiHIMAJILHUX COLlAJIbHUX TapaHTiil [1]». Lle cTBOproe KpUTUYHUN PO3PUB MIXK
(GaKkTUYHOIO 3aWHATICTIO Y HU(POBINA E€KOHOMII Ta PEaJbHUM PIBHEM COLIaJIbHOTO

3aXUCTY, SIKAU JeprkaBa 3/1aTHA 3a0€3MEeUnTH TaKuM ocobaM y cydacHuX ymoBax. Came
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1151 HEBIAMIOBIIHICTh MIXK PEAJIbHICTIO BUPOOHUUOT 3aJIeKHOCTI Ta (hOpMajIbHIUM MTPABOBUM
CTaTyCOM BHKOHABIISl CTAHOBUTH LIEHTPAJIbHY IIPOOJIEMY CYy4acHOr0 TPYI0BOTO IIpaBa.

OyHIaMEHTATLHUM M1XKHApOIHO-TIPABOBUM 1HCTPYMEHTOM MPOTHUIIT MPUXOBAHUM
TPYJAOBUM BiJHOCHHaM 3anuinaeTbcsi Pekomenpariis MOII Ne 198, ska 3ampoBaguia
GbyHKITIOHATBHUN TiAX11 A0 1AeHTUdIKaLl] TPYI0BOr0 IIpaBoOBiIHOIICHH: [2]. BiamnoBigHO
710 IIHOTO MiJIXO/y, MPABOBUH CTaTyC BUKOHABI BU3HAUAETHCS HE (DOPMOIO IOTOBODPY, a
CYKYIHICTIO (paKTUYHHUX 1HIUKATOPIB: XapaKTEpPOM KOHTPOJIIO 32 BUKOHAHHSIM POOOTH,
IHTErPOBAHICTIO BUKOHABIISI Y BUPOOHWYUHN MPOLEC, OCOOMCTHM XapaKTepoM Ipall Ta
€KOHOMIYHOIO 3aJICKHICTIO BiJ OJHOTO 3aMOBHHUKA. 3aCTOCYBaHHSA LHUX KPHUTEPIiB J10
1aT(GOPMHOI 3alHATOCT1 CBITYUTH MPO T€, 110 OUIBIIICTh T1r-BUKOHABIIIB BIMOBIIAIOThH
03HaKaM HallMaHUX MPaliBHUKIB. AJTOPUTM ILUIAT(HOPMHU BCTAHOBIIIOE CTAHIAPTH SIKOCTI,
yac peakilii Ha 3aMOBJICHHS, MapIIPyTH MEPECyBaHHS Ta YMOBH OIUIATH - TOOTO 3/I1ACHIOE
TOM camMuil BIUIMB, IO W TpaaulliiHUNA poOoToMaBelb. TaKy 3aJIeKHICTh JOCTITHUKHU
MOII xapakTepusyloTh $K «aJIrOPUTMIYHE YINPaBIIHHA» - (GopMy cyOopauHalii,
OTIOCEPEIKOBAaHY ITPOTrPaMHHUM KOJOM 3aMICTh OCOOMCTHX PO3TNOPSKCHb KepiBHUKA [1,
c. 23].

Peakiiiss ykpalHCBKOTO 3aKOHOJIABISI HAa BHUKJIMKMA TUIATGOPMHOI 3alHSTOCTI
MatepianizyBaigack y 3akoHi Ykpainu Ne 1667-IX «[lpo cTtumynroBaHHS PO3BUTKY
nM(ppOBOI €KOHOMIKM B YKpaiH1», KM 3alpoBaguB KOHCTPYKI[IIO TIr-KOHTPAKTY SK
0COOJIMBOTO BHUY IHMBIIBLHO-IPABOBOTO J0TOBOpY MK pesuaeHToM «/[is Citi» Ta rir-
cneuiaimictom [3]. Tlompu QopManbHy UMBUIBHO-IPABOBY MPHUPOAY, L€l JOroBip
nependadae HU3KY rapaHTiid, TPAAULIHHO IPUTAMaHHUX TPYIOBOMY IpaBy: OIJIauyBaHy
BIJYCTKY TPUBAIICTIO HE MEHILE YOTUPHOX THKHIB, KOMIIEHCALII0 y pa3l TUMYacOBO1
HETpale31aTHOCTI Ta OOOB'SI3KOBY yYacTh y 3araibHOOOOB'S3KOBOMY JI€pP>KaBHOMY
coIliaTbHOMY CTpaxyBaHHI. Taka HOpMaTUBHA KOHCTPYKIIIS € CBIAYCHHSIM 3aKOHOIaBUOTO
BU3HAHHS cieU(pIYHOT MPUPO/IU TIr-BIIHOCHH, K1 HE BKJIAJIAlOThCS Y KJIACUYHI MEXi aHl
TPYJIOBOTO, aHl IIUBUILHOTO MpaBa. BogHoyac 3aKOH HE BUPINIY€E MPOOJIEeMy acUMETpili
NEepEeroBOPHUX MOKIMBOCTeN: pe3uaeHT «lis CiTi» sk OUTbII CUIbHA CTOPOHA (PAKTHUHO
OJIHOOCIOHO BH3HA4Ya€ YMOBHU JIOTOBOPY, TOJlI SK TIr-CHEIIalicT 1030aBIeHUN
KOJICKTUBHHUX MEXaHI3MIB X OCKap>KEHHSI.
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JlepiuT KOJNEKTUBHOTO 3aXHUCTy y IUIATGOPMHIA EKOHOMILl € CTPYKTYPHOIO
npo0iemoto, sika BU3HaHa Ha piBHI Panu €Bponu. Benuka nanata €Bponeicbkoro cyay 3
npaB JroAauHu y crpasi «Jlemip ta baiikapa npotu Typeuuunnu» (2008) chopmymroBana
MO3UIIII0, BIAMOBIAHO 10 SKOi IMPaBO Ha KOJIGKTUBHI TEPErOBOPH € HEBIJI €MHHUM
eleMeHToM rapantoBaHoro crarreto 11 KonBeHilii mpaBa Ha cBoOoay 00'enHanb [4].
[Ipote peaizartis IILOTO MpaBa y MIATHOPMHOMY CEPEIOBHUII HAPAKAETHCSA HA CHCTEMHY
MePEIIKOy: IOpUInYHa KBadi(iKallis TiIr-BUKOHABIIIB K CaMO3alHATHX OCI0 BUKIIIOYAE
iX 13 cy0'eKTHOrO CKJIaJy TPYAOBOTO 3aKOHOJIABCTBA Ta M030aBJisg€ MpaBa Ha CTBOPEHHS
npoCcniyiok 1 ydacTb y KOJIEKTUBHUX meperoBopax. Lle ¢opmye cutyariro, B sKid
mwiatpopMa MOXKE B OJHOCTOPOHHHOMY MOPANIKY TMEperiisigaTd Tapudu, 3MiHIOBATH
QITOPUTMH PO3MOAUTY 3aMOBIICHb a00 MPU3YMHUHITH TOCTYI 0 CHCTEMH 0e€3 >KOTHOI
MpOLIeTypH Y3TOIKEHHS uu ockapykeHHs. Eurofound y cBoeMy 3BiTi mpo yMOBH Mparil Ha
uuppoBux miarpopmax KBali(iKye TaKy CUTYaLIIO SIK «CTPYKTYPHY BPa3jiUBICTHY, 1110
MiJpUBA€ cami 3acaju riJIHOI mpari [S].

BignoBigmro Ha omnwmcani Bukiauku Ha piBHI €C crama [upexktuBa 2024/1258
€poneiicekoro [lapmamenty 1 Paau npo BIockoHaneHHs! yMOB Ipali Ha ratdopmax [6].
Ki1t0u0BOI0 HOBEJIOIO IIOTO aKTa € MPE3yMIIIisl TPYJOBUX BIIHOCHH: SIKIIIO BCTAHOBJICHO,
1o 11aTdopma 3A1HCHIOE KOHTPOJIh Ta KEPIBHUIITBO JIISUIBHICTIO BUKOHABIIS, BIJTHOCUHH
BBAKAIOTHLCS TPYIOBUMH 32 3aMOBUYBAHHSM, JOKH IIaTGopMa HE JOBEIE MPOTUIICIKHOTO.
Taxkum 4YMHOM, TSTap JOBEACHHS MEPEKIIATAETHCS 3 BUKOHABII HA TIATGOpPMY, 10 YCyBae
CTPYKTYPHY HEPIBHICTb y JOCTYIIl JI0 IPABOBOr0 3aXUCTY. JIMpEKTHBA TaKOK 3000B'A3y€
maTpopMu 3a0€3MEYUTH MPO30PICTh AITOPUTMIYHMX CHUCTEM YIpaBJIiHHS, HaJaBaTH
BUKOHABIIM 1H(GOPMAIIIIO PO TCTaBU aBTOMATU30BAHUX PIIICHb Ta TAPAHTYBATH MPABO
Ha TIePEerJIsii TaKuX pillieHb JI0IUHOK. [ Ykpainu, sika B3sija Kypc Ha €BpOiHTErpallilo,
11l HOPMHU € OPIEHTUPOM JJIsI MalOyTHBROTO peOpMyBaHHS SK 3aKOHOJABCTBA Mpo «Jlist
Ciriy, Tak 1 K3nll y wactuni HectanmapTHUX (pOpM 3alHATOCTI.

[Tapanensno OECP ¢ikcye, 1o aepxkaBu, sKI HE pearyroTh Ha TOLIUPEHHS
w1aTGopMHOI 3aMHATOCTI CHUCTEMHUMH pedopMaMH, CTHKAIOTHCA 31 CKOPOUYECHHSM
HAJXO/DKeHb [0 CoIliadbHUX (OHIIB Ta 3pPOCTaHHSAM NPEKAPHOCTI TMpall cepen
eKOHOMIYHO aKTUBHOro HaceneHHs [7]. Lli MakpoekOHOMIUHI PHU3UKU MiIACHIIOIOThH
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JOKTPUHAIBHUNA apryMEHT Ha KOPUCTh PO3LIUPEHHs chepH il TpyI0BOTO MpaBa: 3aXUCT
BUKOHABLIB IUIATGOPM € HE JMILIE MUTAHHSAM I1HAMBIAyalbHUX IpaB, a ¥ YMOBOIO
¢ickanpHOI Ta COLIaNbHOI CTIHKOCTI A€PIKABH.

TakuM uyuHOM, MiIaTopMHA 3aMHATICTE Ta TIr-KOHTPAKTUHI SBJSIOTH COOOIO
CUCTEMHMI BUKJIMK JIJIsl TPYAOBOTO MPaBa, OCKUIbKY PyHHYIOTh KJIIACHYHY Tpiajly «ocoda
- TIparls - poOOTOAABEILY, 3aMIHIOIOYH 11 KOH(ITYpaIli€lo, e TTOCEPETHUKOM € aITOPUTM.
AHani3 YMHHOTO 3aKOHOAABCTBA YKpaiHu, MikHapoaHux craniaptieB MOII ta nocsiny
€C 3acBiguye, 110 HUBLILHO-MPAaBOBA KBaMI(PIKaLlis Tr-BIIHOCKH € FOPUANYHOIO (IKIIIETO,
sKa HE BIJMOBIJIa€ PeAIbHOMY CTaHy €KOHOMIYHOI 3aJIEKHOCTI BUKOHABIIIB. [ Ir-KOHTPAKT
32 CBO€I (PYHKIIOHAJIBHOIO MPUPOJOI0 € TPYAOBUM JIOTOBOPOM HOBOT'O MOKOJIHHS 1
NOBMHEH 3a0e3MeyyBaTH MOBHUIM OOCAT COLIAJIBHUX TapaHTIi: OOMEeXeHHS poOOoYoro
4acy, 3aXMCT BiJl CBaBUIBHOTO BIJICTOPOHEHHS BiJ poOOTH Ta MpaBO Ha KOJEKTHUBHHMA
3axXUCT. IMIuIeMeHTaliss mpe3yMIli TpyJOBUX BIIHOCUH 3a 3pa3koM JlupektuBu €C
2024/1258 Ta 3anmpoBaJKEHHS MPO30POCTI AITOPUTMIYHUX CHUCTEM YIPABIIHHS €
NEPIIOYEPrOBUMU  KPOKaMH JJIi TPUBEIEHHS BITYM3HSIHOTO 3aKOHOAABCTBA Yy

BIIMOBIAHICTD IO CTAaHAAPTIB T1HOT Ipalll B HU(PPOBY €MOXY.
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CTUMYJIIOIOYI BUIIVIATH HA OCHOBI KUIIIOYOBHUX ITOKA3ZHUKIB
E®PEKTUBHOCTI: BAIAHC MI’K TAPAHTISIMU ITPAINIBHUKA TA
IHTEPECAMMU POBOTOJABLA

Axkoenee [Imumpo

Poszenanymo npaeosi acnexmu 3acmocyeanuns cucmemu KPIy cmpykmypi oniamu npayi.
Ilpoananizoeano ix cniGGIOHOWIEHHST 3I CMUMYIIOIOYUMU BGUNIAMAMU MA KIACUPDIKayieo
3apobimuoi niamu, a mMaxkoxic npooremMu HOPMAMUBHOI HEBUIHAYEHOCMI YV GIMYUIHAHOMY
3akono0ascmei.  Bucsimneno medci  Ouckpeyiumux noeHOBadMNCeHb pobomoodasys npu
8cmanoenenti, smini ma ckacyeauni KPI-eunnam i eapanmii 3axucmy npayieHuxa.

Knrouogi cnosa: xnouogi nokasHuku e@exmueHoCmi, npemiloeants, 3apodimua niamad,

JIOKATIbHI aKmu, mpyooei 2apanmii.

Tpancdopmaliisi CUCTEM OIUIATH Mpall MijJ BIUIMBOM YMPABIIHCHKUX KOHUEMIIH,
3al03WYCHHX 3 KOPIIOPATUBHOT MPAKTUKU aHTIIOCAKCOHCHKHUX MPABOBUX CHUCTEM, € OJHUM
13 HalOLIBII XapaKTEPHUX SBUIIl CYYaCHOTO TPyA0oBOro mpasa. Cepen Takux KOHIIETIIN
0co0IMBE MICIE TIOCI/Ia€ CUCTEMA KIIFOUOBUX MOKa3HUKIB e(heKTUBHOCTI (Big aHri. Key
Performance Indicators, mani - KPI), sika 3 iHCTpyMEHTY CTpaTeriyHOTO MEHEIKMEHTY
MOCTYIIOBO TMEPETBOPUWIIACS Ha MPaBOBUU (EHOMEH, 10 NOTpedye CaMOCTIHHOTO
JIOKTPHHAILHOTO OCMMCJIEHHs. 1i TommpeHHs B YKpaiHi, 0COONMBO B IPUBATHOMY
ceKkTopi ekoHOMIKH Ta y cepi [T-mocnyr, BigOymocs 3HAYHO MIBUAIIC, HIK BITUU3HSIHE
TPYJOBE 3aKOHOJABCTBO BCTHUTJIO c(pOpMyBaTH HaJEeKHY MpPaBOBY peakiito. Hacmigkom
IIOTO PO3PUBY MK TMPAKTHUKOIO Ta TapaHTOBAaHUM TIPABOM € CTaH HOPMATHUBHOI
HEBU3HAYCHOCTI, B SKOMY IepeOyBaloTh OOWJIBI CTOPOHHM TPYAOBHUX IPABOBITHOCHH:
poOoTOaBEIh, IO MMPArHe THYYKO YIPABIISATH CUCTEMOIO MaTEPialbHOTO CTUMYJTIOBAHHS,
Ta TMpAaIliBHUK, 4YHWi 3aKOHOJABYO 3aKPIIJICHI TapaHTii BHSBISIOTHCS (HOPMAIBHO
HECYMICHUMHU 3 JIOTIKOIO pe3yJIbTaTO-OPIEHTOBAHOI OIJIATH MpAlli.

[Ipo6iiema HaOyBae 0coOMMBOI TOCTPOTH Y 3B'sI3KY 3 TuM, o K3nll Vkpainu He

MICTUTB KOaHOI 3rajgku nmpo KPI, He Bu3Hauae mpaBoBOro CTaTyCy MpeMiid i 00HYCIB, 110
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BUILIAYYIOTHCS Ha iX MiJCTaBl, Ta HE BCTAHOBJIIOE KPUTEPIIB TOMYCTUMOCTI YMOB, 32 SIKUX
Taki BHIUIATH MOXYTh OyTH 3MEHIIEHI a0o ckacoBaHl. lle mopomkye mporaivHu y
MIPaBOBOMY PETYJIFOBaHHI, 3alIOBHEHI MEPEBAXHO JIOKATBHUMH aKTaMH POOOTOJIABIIIB -
MOJIOKEHHSIMA ~ TIPO  MPEMIIOBAHHS, BHYTPIIIHIMU  perjiaMEHTaMu, TPYJIOBUMU
JIOTOBOPAMH, IOPUAMYHA CHUJIa SAKUX 1 MEXl BCTAHOBJIICHUX HHUMH YMOB 3aJIMIIAIOTHCS
MIPEIMETOM TOKTPUHAITHHUX CYTIEPEYOK 1 HaBITh CYJIOBHUX CIIOPiB. TaKMM YMHOM, TTUTAHHS
PO IOPUAUYHY IPUPOY CTUMYIIIOIOYMX BUILIAT HAa ocHOB1 KPI 1 mpo Mexxi nuckpeitHux
MIOBHOBa)KEHb pOOOTOIABIIS Y iX BCTAHOBJICHHI Ta CKAaCYBaHHI € HE JIUIIE TEOPETUIHUM, a
1 TOCTPO NTPAKTUYHUM.

BaxxnuBuM € TMUTaHHS MPO MICIEe CTUMYJIIOIOYUX BUILIAT Y CTPYKTYpl 3apOOITHOT
matu. 3akoH Ykpainu «IIpo omary mpati» Big 24 6epesns 1995 poky Ne 108/95-BP [1]
BU3HAYA€ 3apoO0ITHY IJIaTy SIK BUHAropoiay, OOUYMCIEHY, SK MPAaBWIO, Y TPOIIOBOMY
BHpA3l, SIKY 3a TPYJOBUM JIOTOBOPOM pOOOTOaBELIb BUILIAUY€E MTPAL[IBHUKOBI 32 BUKOHAHY
HUM poOoTy. CTaTTs 2 3aKOHY pO3MOJAUISE 3apO0ITHY IUIATy HA OCHOBHY, JOJIaTKOBY Ta
1HII 3a0X04yBaJbHI 1 KOMIICHCAIIMHI BUTIaTH. JlogaTkoBa 3apo0iTHA TUIaTa OXOIUIIOE,
30KpemMa, HaJl0aBKU Ta JOIUIATH J0 Tapu(HUX CTAaBOK 1 MOCAJOBUX OKJIAIIB, Mpemii Ta
BUHArOpOAM, IO MalTh CHUCTEMAaTUYHUN Xapakrep. [HII 3a0X04yBaJibHI BUILIATH
BKJIFOYAIOTh BUIUIATH y (OpMiI BHHATOpOJ 3a MiJICyMKaMu poOOTH 3a pik, mpemii 3a
CIieliaIbHUMU CUCTEMaMHU 1 TIOJIOKEHHSIMU, @ TaKOX 1HIII BUIUIATH, 1[0 HE nepeadadeHi
aKTaMHM 3aKOHOIaBCTBA a00 3IIMCHIOIOTHCS IMOHAJ BCTAHOBJIEH] 3a3HAYEHUMM aKTaMH
Hopmu [1]. Lls knacudikaris € npuHIMIOBO BaxuBOIO s KBamidikaiii KPI-6onyciB:
3aJIe)KHO BiJ] TOTO, Y € BUIIJIATa CUCTEMATUYHOIO 1 TTepe10aueHOI0 JIOKATLHIUM aKTOM, Y1
Pa30BOI0 1 BHUKIIOYHO JTHUCKPEIIHHOI0, BOHA MOXE Hauexkatu abo 10 J0JaTKOBOI
3apo0iTHOI T1aTH, 200 10 KaTeropii IHIIKX 3a0X0UyBaJIbHUX BUILIAT - 1 L1e 0€310CcepeIHBO
BHU3HAYA€E 0OCHT 3aXUCTY, IKUM BOHA KOPUCTYETHCS.

JlokTpuHa TPy0BOTO IIPaBa TPAAUIIIHO PO3MEKOBYE TapaHTOBAHY Ta CTUMYJIIOIOTY
CKJIaJIOB1 3apo0iTHOI muiaT. Skio nepia - TapudHa craBka abo MOCAIOBUN OKJIad, €
0€3yMOBHUM T'POLIOBUM 3000B'A3aHHIM POOOTOAABII, MOB'SI3aHUM 13 caMUM (PaKTOM
BUKOHAHHS POOOTH, TO Jpyra - mpemii, OOHycH, HaJ0aBKH, MOKJIWKAHI 3a0X0UyBaTH
KOHKPETHI pe3yJIbTaTH YU MOBEAIHKY 1 TPAJAULIMHO po3risiaacs sK Taka, M0 3aJIeKUTh
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BiJl BOJII p0OOTOIABIIsl B MEKaX, BCTAHOBJIEHUX 3aKOHOM 1 KOJIEKTUBHHUM JIOTOBOPOM. SIK
3azHayaB B. [. [IpokomeHko, «mpemiloBaHHS € HE NPOCTO MPaBOM, a HOPUIUYHUM
000B's13Kk0M pOoOOTOABII JIMILIE TO/1, KOJIM YMOBH ¥ MiJICTaBU HOTO HapaxyBaHHS MPSIMO
BU3HAYECHI HOPMATUBHUM aKTOM abo0 yrozorw cropin» [2, C. 312]. L1 Te3a € KIo4oBOI0
st posyMinHs KPI-cuctem: SIKIIO MOCATHEHHS MEBHOIO IMOKAa3HUKA €(EeKTUBHOCTI
3aKPITUICHO Y TPYJIOBOMY JOTOBOpPI 200 y MOJIOKEHH] MPO MPEMIFOBAHHS SK JOCTATHIO 1
O0e3yMOBHY IiJICTaBy JUIsl BUIUIATH BU3HAYEHOI CYMH - y POOOTOJABLS BUHHUKAE
IOPUINYHUI O00OB'SI30K 11 3A1MCHUTH. SIKIIO K ymMOBa BHIUIATH C(POPMYJIbOBaHA SIK
JTUCKpelliHa («MOXKe OyTH BHUIUIAYEHA», «BUIUIAYYETHCS 3a PIIICHHAM KEPIBHHUKA») -
00OB'I3Ky HE BHHMKA€, MPOTE€ BHHUKAE IHILIE NMUTAHHS: YA HE € TaKa KOHCTPYKILIS
IPUXOBAHUM CIIOCOOOM YXHMJIEHHS B1J FapaHTii, 10 HA/Ial0ThCS IPAL[IBHUKY.

[IpaBoBa ¢opma 3akpimiennss KPI-cuctemu B opranizaliii € BH3HAYaJIbHOIO IS
KBamiQikaii BIANOBIAHUX BUILIAT. UMHHE 3aKOHOAABCTBO Mepefdadae KuIbKa PIBHIB
JIOKQJILHOTO HOPMATHUBHOTO PETYJIFOBAHHS OIUIATH Tpalll: KOJEKTUBHUU JIOTOBIp (CTATTS
13 K3nll [3]), nomokeHHsT mMpo OIUIaTy Mpaill Ta MPEeMIIOBAHHS, a TAKOX TPYIOBHUI
noroBip. BianoBigHo 10 yactuHu nepiioi cratti 15 3akony «Ilpo omnaty mpaui», yMoBU
OTUIAaTH TIpalll, nepeadadeHi TpyI0BUM a00 KOJIEKTUBHUM JOTOBOPOM, HE MOXKYTh OyTH
TipIIMMHU BiJl YMOB, BCTAHOBJICHHX 3aKOHOAABCTBOM [1]. Lle monoskeHHs! € TBOCTOPOHHE
3HAYYILIMM: 3 OJAHOTO OOKYy, BOHO OOMeEXye poOOTOAaBLSI y BCTAHOBJEHHI YMOB, IIO
MOTIPIIYIOTh CTAHOBWINE TNPAIIBHUKA TMOPIBHSHO 3 MIHIMAJIBHUMHU 3aKOHOJAABYMMU
CTaHAapTaMH; 3 IHIIOTO - BOHO JOIYCKA€ JOTOBIPHE PETYIIOBAHHS B T1i Mipi, B IKiil BOHO
HEe TIOpylIye 1l cTaHaapTu. Binrak poboroaaseis Mae npapo 3akpinutu KPI-cuctemy B
MOJIO’KEHH] PO MPEMiIOBaHHS K YMOBY HapaxyBaHHsS CTUMYJIIOIOUMX BHUIUIAT, 1 Taka
yMOBa MaTUME IOPUIUYHY CUITY.

[IpoGnema BUHUKAE TOI1, KOJIM POOOTOaBEIb TParHe B OJJTHOCTOPOHHBOMY TOPSIKY
3MIHUTH 200 CKacyBaTH Bxke BcTaHoOBJIeHI KPI-moka3Huku, 3HU3UTH PO3MIP BUILIAT YU
BBeCTH HOBI ymoBHM iX HapaxyBaHHs. Crtatts 32 K3mll [3] BcraHoBitoe, Mo 3MiHA
ICTOTHUX yMOB TIpalli - CHUCTEMHU Ta PO3MIpYy OIUIATH Mpaili, MiJbl, PEeXUMY poOOTH
JIOTYCKAIOThCSI JIMIIIE Y 3B'SI3KY 31 3MiHAMHM B OpraHizailii BApOOHMIITBA Ta Mpaili 1 32 yMOBH
MOTIEPE/IKEHHS MpalliBHUKA HE MEHIIe HIXK 3a ABa Micaul. Lle mpaBuiio € oaHieo 3
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KJIIOYOBHX TapaHTii cTaOIbHOCTI TPYIOBUX BITHOCHH 1 Oe3mocepenHbo crocyeThest KPI:
SKIIO CHCTeMa IOKa3HHWKIB € YaCTHMHOIO BCTAHOBJIEHOI CHUCTEMM OIUIATH TMpaiy, ii
OJIHOCTOPOHHS 3MiHa 0€3 JOTPUMaHHs 3a3HaYeHOi MPOIEAYPU € MOPYLICHHSIM 3aKOHY.
OpHak TyT BUHUKAa€E CyTTEBA JOKTPUHAIbHA CKJIAAHICTH: koiu came KPI-mokaznuku
CTalOTh «CHCTEMOIO OIUIaTH Mpali» B PO3YMIHHI CTaTTi 32, a KOJM 3aJIMIIAIOTHCS
BUKJIIOYHO YIPaBIIHCHKUM I1HCTPYMEHTOM, 3MiHA SIKOTO € 3BHYANHOIO peai3alli€ro
rOCIoJIapchkoi BiIagid poOoToAaBIA? BiAMOBIAL 3aJI€KUTh BiJ KOHKPETHOTO CIIOCOOY
HOpMaTUBHOrO 3akpimieHHs: skuo KPI e ckmagoBoro TpynoBoro abo KOJIEKTUBHOTO
JIOTOBOPY - BOHU HA0YBalOTh O3HAK ICTOTHUX YMOB IMpalll; K10 BOHU 3aKPIIUICHI JIUILIE Y
BHYTPIIIHBOMY PErjaMeHTI a00 HaKka3l KEPIBHUKA - MUTAHHS PO iX CTATyC 3aJIUIIAETHCS
BIJIKDUTHUM 1 BUPIIIYETHCS 3 ypaxyBaHHAM (DAKTUUHHX OOCTABHH.

Haii6i1p11 rocTpuM y mpakTUYHOMY BUMIpI € IUTAHHS PO MOMJIMBICTH 3MEHIIIEHHS
a6o noBHoro no30asieHHs KPI-60Hycy sik 3aco0y AUCIUIUTIHAPHOTO a00 yNPaBIIIHCHKOTO
BILTMBY. BiTuM3HsHA Cy/]0Ba ITpaKTHKa y L1i cepi € HEOAHO3HAUHOK0. B 0HUX BUIagkax
cynu KBami(iKylOTh HEBUIUIATYy Tepen0adeHoi TOJIOKEHHSIM TMpO MpeMitOBaHHS
BUHATOPOAM SIK 3aTPUMKY 3ap0O0ITHOI IUIATH 3 yCIMa HACIIKAMH, 1110 3 [IbOTO BUILTUBAIOTh
3a crarrero 117 K3nll [3]. B iHmux - BU3HAIOTH MPaBOMIPHUM IMPaBO POOOTOIABIA HA
BIJIMOBY BIJ] BHUIUIATH, SKIIO TaKe MPaBO MPSIMO 3aKpIIUICHO B JIOKAJLHOMY aKTl Ta
NOB'A3aHe 13 3a31aJIET11b BU3HAUEHUMHU M1JCTaBaMHU (IMMOPYLIEHHS TPYAOBOI TUCHUUILIIHH,
HEBUKOHAHHS IJIAHOBUX IMOKAa3HUKIB TOMIO). Takuil Mmiaxid € OuIbIl OOTPYHTOBaHUM,
OCKUJIbKH BIJI0Opakae MPUPOY CTUMYIIIOIOUYOI BUIUIATH: HA BIIMIHY BiJ OKJIaay, BOHA
BUILIAYY€ETHCS HE 3a caM (paKkT MPUCYTHOCTI Ha poOOTI, a 3a KOHKPETHUH pe3yibTarT, 1
YMOBHHI XapakTep Li€i BUIUIATH € 1i CyTHICHOIO, a He MOOIYHOI0 03HaKoI0. BogHouac
yMoBHICTh KPI-O00Hycy He Moxe OyTH aOCOJIIOTHOIO 1 MEPETBOPIOBATUCS Ha TOBHY
3QJICKHICTD BiJ] CYO'€KTUBHOTO DIIIEHHS POOOTOMABIS 03 O0'€KTMBHUX KPHUTEPIiB: Y
TaKOMy pa3l CTUMYJIIOI0Ya BHIUIaTa IEpEcCTa€ BUKOHYBATH CBOIO (YHKIIO 1
MIEPETBOPIOETHCS HA THCTPYMEHT THCKY, IO CYNEPEUYUTh MPUHIIATIAM CIIPaBEAJIMBOCTI Ta
PIBHOCTI CTOPIH TPYAOBUX BIAHOCHH.

BaxxnuBUM acrnekToM € TUTaHHS PO JOMYCTUMICTh 3MEHIIEHHS 3arajibHOro
po3Mmipy 3apobitHoi miatu uepe3 Mexadism KPI. Minimanena 3apo0iTHa Tu1aTa,
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rapanToBaHa cratTero 3-1 3akony «IIpo omnary npami» [1], € 6e3yMOBHMM MiHIMATbHUM
CTaHAApTOM, HUKYE SIKOTO OJIHA CHCTEMa OIUIaTH Mpalll OIyCKaTUCA HE MOXe. SIKIIo
koHcTpyKiliss KPI-cuctemun mepenbavae, mo mpw HEBUKOHAHHI TOKA3HHKIB «3MIHHA
yacTMHa MOXK€ OyTH HYJIhOBOIO, a «(IKCOBaHA» 4YacTMHA BCTAaHOBJEHAa Ha pPIBHI
MIHIMaJbHOI 3apo0ITHOI TIaTH a00 HUIKYE - BUHHMKAE PU3UK MOPYIIEHHS MIHIMAIbHUX
rapaHTil y pasi, KOJIM BCs 3MiHHA YacTUHA He HapaxoByeTbes. Binrak KPI-cucrema, npu
SKIM 3arajibHa BUILUIaTa MOXE€ OyTH HIKYOIO 32 3aKOHOJABYO BHU3HAYECHHM MIHIMYM, €
MPABOMIPHOIO JIMIIIE TO/1, KOJIU FTapaHTOBaHA YaCTUHA 3apO0ITHOI IJIaTH HE 3aJIeKUTh Bijl
pPEe3yJIbTAaTUBHOCTI 1 B Oylb-SIKOMY pa3l BIJIOBIJA€ BCTAHOBJIEHOMY MiHIMyMy. Lle €
BU3HAYAJIbLHUM OOMEXKEHHSIM CBOOOAM poOOTONABISl Yy KOHCTPYIOBAaHHI CHUCTEM
MaTepiaTbHOTO CTUMYIIIOBAHHS.

Oxpemoro po3riisry noTpedye pojb KOJIEKTUBHOTO AOrOBOpY y peryntoBanHi KPI-
cucteM. Crarts 13 K3nll BimHOCUTH 10 000B'SI3KOBOTO 3MICTY KOJIGKTUBHOTO JJOTOBOPY,
30KpeMa, (OpMH 1 CUCTEMHU OIUIATU Mpalli, po3MIpU TapU(PHHUX CTABOK 1 MOCATOBUX
OKJIa/IIB, YMOBH 1 po3Mipu npemMitoBanHs [3]. OTxe, SKIIO HA MANPUEMCTBI YKIaJI€HO
KOJIEKTUBHHMI 10oroBip, yMoBH KPI-nipemiroBanHs MatoTh a00 OyTH BiJOOpakeH1 B HbOMY
oe3nocepeHb0, ab0 MPUHANWMHI HE CYNEpPEeUYUTH BCTAHOBJICHUM HHUM NpHUHIMNAM [4].
BcranoBnennst cucremu KPI jmokambHMM akTOM B 00XiJ KOJEKTHBHOTO JIOTOBOPY 3a
HAssBHOCTI OCTaHHBOTO € IOPUIUYHO BPA3JIMBOIO KOHCTPYKIIEIO 1 MOXKE OyTH OCKap>KEeHE
K MOPYIIEHHS MPOIEIYpPH KOJIEKTUBHO-AO0TOBIPHOTO PETyII0BaHHs. BogHOUaC mpakTHka
CBIIYUTH, IO OUTBIIICTh MPUBATHUX MIAMPUEMCTB, 1110 aKTUBHO 3acTOCcOBYIOTH KPI, a6o
B3araji He MalOTh KOJEKTUBHOTO JOTOBOPY, a00 BKJIIOYAIOTH A0 HBOTO JIMIIE 3arajibHi
BIJICUJIOUHI HOPMHU, JEJETYIOUH KOHKPETHE PETYJIOBAHHS BHYTPINIHIM TOJIOXKEHHSIM.
Taka curyauis, Oyayuu GopMabHO JOMYCTUMOLO, 1030aBIIsSIE MPALIBHUKIB J0JaTKOBOTO
3aXMCHOTO PI1BHS, IKUH 3a0e31edy€e KOJIEKTUBHO-I0TOBIpPHE PEryIIOBaHHS.

Taxkum ywmnom, cucrema KPI € sickpaBuMm mNpuKiIagoM TOro, SIK yHpaBIiHCHKA
MPaKTHKa BUTIEpEKAae MPaBOBE PETyIIOBAaHHS. BiTUM3HSIHE TPyIOBE 3aKOHO/IABCTBO HE
3a00pOHSIE Pe3yIbTaTO-OPIEHTOBAaHUX MOJIEIICH OTIJIATH MpaIlll - O/THAK 1 HE a/IalTOBaHE JI0
Hux. [lapagokc nonsirae B Tomy, mo K3nll, noknukanuil 3axuinary ciadury CTOpOHY, B
ymoBax mommpeHHs KPI-cuctem Hepimko BUSBIAETHCS HEUTPATBHUM MO0 HAWOLIBII
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nomupeHux (GopM OOMEKEHHS TPYJOBHX IMPaB - 30KpeMa, KOHCTPYIOBAHHS yYMOBHHX
BUILIAT Y C1oci0, 110 (hopMajbHO HE MOPYIIYE KOTHOT HOPMHU, ajie (PaKTUIHO M030aBIIsIE
mparfiBHAKa CTa0lILHOTO T0X0y. BogHOYac HaAMIpHO MMPOKE TIIyMadeHHS TapaHTiid Ha
IIKOJy YMPAaBIIHCHKIA cBOOOI poOOTOMABIS 3/1aTHE MEPETBOPUTH OYyIb-SKY CHCTEMY
MaTepialbHOTO CTUMYJIIOBAHHS HA JHKEPEIO MPABOBOI BIAMOBIIAIBHOCTI, IO CYTIEPEYUTh
caMiii MeTi 3a0X0uyBajIbHUX BUIIAT. OTKE, aKTyaTbHUM 3aBIaHHSIM MPABOBOI HAYKH Ta
3aKOHOJIaBIIsI € BUPOOJIEHHsI 30aJaHCOBAaHOrO Miaxoay a0 BperyitoBaHHs KPI-cucrewm,
AKUU OJHOYACHO 3a0e3leuyBaTUME HAJEKHUN PIBEHb 3aXHUCTy IMpalliBHUKAa Ta

30epiraTuMe THy4KICTh YIPABIIHCHKUX PIILIEHb POOOTOIABIIS.
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The legal aspects of applying the KPI system within the structure of wage regulation are
examined. Their correlation with incentive payments and the classification of wages is analyzed,
along with issues of regulatory uncertainty in national legislation. The limits of the employer’s
discretionary powers in establishing, modifying, and terminating KPI-based payments, as well
as employee protection guarantees, are highlighted.
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PROFESSIONAL DEVELOPMENT OF A PROSECUTOR AS AN
INDEPENDENT ELEMENT OF HIS LABOUR LAW STATUS

Artem Karabaza

The theses examine the professional development of a prosecutor as an independent element
of his labour law status. It is substantiated that professional development combines the right to
professional improvement, the duty to maintain an appropriate level of competence, and legal
guarantees of continuous professional growth.

Keywords: prosecutor, professional development, labour law status, prosecutor’s office

employee, advanced training.

The issue of a prosecutor’s professional development is of particular relevance, as
the prosecutor’s office is no longer perceived as an institution whose functional capacity
is ensured merely through formal appointment to a position. On the contrary, the
legislatively established model of the Ukrainian prosecutor’s office requires the
continuous enhancement of professional competence, ethical resilience, managerial
maturity, and practical skills. In this regard, professional development becomes a legal
characteristic of the profession that influences access to office, the ability to independently
exercise prosecutorial powers, and the internal distribution of functions.

Ukrainian labour law scholarship has developed a substantial body of approaches to
understanding the legal and labour law status of an employee. At the same time, the issue
of professional development as an independent element of such status remains
insufficiently explored. The category of labour law status is traditionally regarded as a
systemic legal phenomenon that determines an individual’s position within labour
relations through a set of rights, duties, guarantees, and legal liability. In particular, O. M.
Yaroshenko substantiates the systemic nature of legal status as reflecting the position of a
subject within the mechanism of labour relations [1], whereas V. L. Kostiuk emphasizes

labour legal personality as a prerequisite for the exercise of labour rights and duties [2].
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These approaches make it possible to view professional development as a mechanism for
transforming the prosecutor’s formal legal capacity into actual professional competence.

In the works of V. V. Zhernakov and other scholars, the structure of labour law is
traditionally associated with such categories as labour function, qualification, labour
discipline, and guarantees of the proper performance of labour duties [3]. Although
professional development is not identified as a separate element of labour law status, its
substantive connection with these institutions demonstrates its significant role in the
implementation of an employee’s labour function.

The scholarly approaches of N. B. Bolotina and P. D. Pylypenko allow professional
development to be considered through the prism of guarantees for the exercise of labour
rights and the individual’s direct participation in labour relations [4; 5]. For a prosecutor,
professional development is of particular importance, as it affects not only the quality of
labour function performance but also access to office, the results of professional
evaluation, and prospects for career advancement.

At the same time, contemporary concepts of labour law represented in the works of
L. P. Amelicheva broaden the understanding of labour law status through its personal,
axiological, and humanistic dimensions [6]. Within this framework, the professional
development of a prosecutor appears not merely as a process of acquiring new knowledge
and skills but also as a means of maintaining professional dignity, ethical resilience,
psychological readiness, and the realization of human potential. This provides grounds for
considering professional development as an independent element of a prosecutor’s labour
law status that ensures the dynamic development of all other components of his legal
position.

The constitutional foundations of a prosecutor’s professional development are
established directly by the Constitution of Ukraine. Part Four of Article 131 provides for
the functioning of bodies and institutions responsible for the professional training and
evaluation of prosecutors, while Article 131-1 defines the place of the prosecutor’s office
within the justice system and outlines its principal functions. Therefore, professional

training is not an auxiliary personnel mechanism but rather a component of the
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constitutional infrastructure of justice, which demonstrates its direct connection with the
legal status of a prosecutor.

At the legislative level, professional development is integrated into the content of a
prosecutor’s status through the combination of a right and an obligation to improve
professional competence. The Law of Ukraine “On the Prosecutor’s Office” imposes on
prosecutors the duty to continuously improve their professional knowledge while
simultaneously guaranteeing opportunities for such development, including participation
in professional associations and self-governance bodies [7]. This dual nature of
professional development constitutes one of the arguments in favour of its independent
place within the structure of a prosecutor’s labour law status.

An 1mportant institutional guarantee of professional development is the Training
Center of Prosecutors of Ukraine, established pursuant to Article 80 of the Law of Ukraine
“On the Prosecutor’s Office” [7]. Its activities are aimed at the initial training of trainee
prosecutors and the advanced training of prosecutors and employees of prosecution
authorities. The specific feature of the Center lies in its specialized character, as it
functions as a professional training institution focused on the needs of prosecutorial
activity.

Legislation also links professional development with acquiring the right to
independently exercise prosecutorial powers. Initial training, internship, and mentorship
constitute mandatory stages of a prosecutor’s professional formation, ensuring the
acquisition of the knowledge and practical skills necessary for professional activity.
Consequently, professional development functions not only as a means of improving
qualifications but also as a legal prerequisite for the effective performance of a
prosecutor’s labour function.

The Regulation on the System of Advanced Training for Prosecutors, approved by
Order of the Prosecutor General No. 200 of 15 June 2021, establishes a broad range of
forms of professional development, including self-education, internships, training at the
Training Center of Prosecutors of Ukraine, scientific activity, and teaching activity [8].
Professional development thus encompasses not only the improvement of specialized
knowledge but also the development of personal competencies, the study of prosecutorial
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ethics, and anti-corruption legislation. This approach demonstrates the comprehensive
nature of professional development, which combines professional, ethical, and personal
components.

The Strategy for the Development of the Prosecutor’s Office for 2021-2023,
regulations governing the evaluation of prosecutors’ performance, labour legislation, and
the Code of Professional Ethics and Conduct of Prosecutors form an integrated system of
legal support for professional development. Taken together, these normative provisions
provide grounds for asserting that professional development is not an optional element of
personnel policy but an independent component of a prosecutor’s labour law status,
ensuring the proper performance of professional duties, maintaining professional
competence, and creating conditions for further career advancement.

The conducted analysis of doctrinal approaches and national legislation makes it
possible to define the professional development of a prosecutor as an independent and
complex element of his labour law status, encompassing a legally mandatory process of
continuous acquisition, enhancement, and assessment of professional, ethical, managerial,
and communicative competencies necessary for access to office and the exercise of
prosecutorial powers. Within this approach, professional development combines the
prosecutor’s right to professional training, self-education, internships, and mentorship, the
duty to continuously improve professional competence, and a system of guarantees
ensuring institutional support for this process. Accordingly, professional development
should be regarded as an independent element of a prosecutor’s labour law status that
integrates all these components.

In conclusion, professional development ensures the continuous renewal of a
prosecutor’s professional potential, the maintenance of an appropriate level of
competence, and the effective performance of assigned functions. Therefore, professional
development should be considered not merely as a personnel management tool but as an
integral component of labour law status and a necessary condition for professional

effectiveness within the justice system.
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INIAHEJDb IV

IUBLIBHE, CIMEHHE ITIPABO TA IIUBLJIBHE CYJIOYMHCTBO

IINTAHHA BUKOPUCTAHHSA OB’EKTIB, CTBOPEHUX I3
3ACTOCYBAHHSM I'EHEPATUBHOI'O ITYYHOI'O IHTEJIEKTY, ¥
PEKJIAMHIN JISIJTBHOCTI

becnanoe Makcum, I puyenko I'puzopiii

Y cmammi nposedeno ananis euxopucmanus KOHmeHmy, CMmeopPeHo2o i3 3ACMOCYB8AHHAM
2eHepPamuBHO20 UWMyyHo2o inmenekmy, y cepi pexiamu. Ha ocnosi ananizy npakmuku tio2o
3acmocCy8anHs. OKpPecieHo SIK NO3UMUGBHI ACNeKmU, MaK I YUHHUKU, WO MOINCYMb He2amueHo
BNIUBAMNU HA CYCNINbHI NPABOBIOHOCUHU Y OaHiU cqhepi. V X00i 00CIOHNCeHHs NPOAHANIZ08AHO
cmamu 8ugdeHHs yici npobiemu YKpaiHCoKumuy ma 3apy0idCHUMU HAYKOBYIMU.

Kniwowuoei cnoea: wmyunuti inmenekm, 2eHepamu@Hull WmMy4HUul IHmMeleKm, peKlamd,

3aXUCm NPA8 CNOHCUBAYIE8, MAPKYBAHHS, WMYYHUL (CUHMEMUYHULL) KOHMEHM.

CtpiMKHil pO3BUTOK TEXHOJIOTIN IITYYHOTO 1HTENeKTy (faumi - L) mpusBiB 10 nosiBu
HOBUX IHCTPYMEHTIB CTBOPEHHS KOHTEHTY, SIKi aKTMBHO BUKOPHCTOBYIOTHCA Yy cdepi
pexnamMuoi misibHOCTI. ['eHepatuBHI wmogmeni Il maroTe 3maTHICTH CTBOPIOBATU
peanicTU4HI 300pa)K€HHs, B1JIE0 Ta TEKCTH, L0 Bi3yaJbHO Ta 3MICTOBHO MPAKTUYHO HE
BIJIPI3HSIIOTHCA Bl TaKMX, 110 CTBOPEHI JIIOJIMHOIO. Y 3B’SI3KY 3 IIUM, TIOCTA€ MHUTAHHS
HEOOX1THOCTI 3aIpOBAKEHHSI 000B’A3KOBOTO MapKyBaHHSI KOHTEHTY, III0 CTBOPEHUI 13
3aCTOCYBaHHSIM I'€HEepaTUBHOTO MTy4yHOro iHTenekty (gam -I'HI), y pexnamuiit cdepi.

[Tin Buxopuctannsm [Tl maeThcs Ha yBa3l CTBOPEHHS aBTOMATH30BAaHUMU
CHUCTEeMaMHM TeHepallii KOHTEHTY Ha IiJICTaBi TaHUX, BBEJCHNX KOPHUCTyBauaMHu, HOBOTO,
OpUTIHAJIBHOTO, paHillle HE ICHYI0YOro KOHTEHTY, TAKOTO SK TEKCT, 300pa’KeHHs, ay/io
a6o Bijeo. L{i cucremMr BUKOPUCTOBYIOTh Y CBOiM pOOOTI JJ1s1 CTBOPEHHSI KOHTEHTY BEJIHKI
HaOopu paHux. Taka poOoTa TpaAMIIHHUM NUISIXOM BHUMAaraTdMe 3HA4YHMX BHUTpaT
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JIOJCHKUX  PecypciB, 3OUIBIIYEThCSI Yac HA CTBOPEHHS TMPOAYKTY, TOTpedye
BUKOPHUCTaHHS JOJATKOBOro oOnaaHaHHs. OTxe, Oe3nepedyHruM MO3UTUBHUM €(PEKTOM
OpU BEIEHHI TOCHOJApCHKOi MISIBHOCTI 3 HAJaHHS MOCIyr y cdepi pekjaamMu Bij
Bukopuctanusa ['II moxHa BBakaTH €KOHOMIIO 3a3HAYEHUX PECYPCIB.

[lIBunka eBomtoris TtexHosorii ['III o3Hawae, 10 KOHTEHT, CTBOPEHHH 3
Bukopuctanusam ', mocTynoBo nepexoauTs BiJ IPOCTOr0 MPUCKOPEHHS pelaryBaHHS
JI0 CaMOCTIMHOTO CTBOPEHHS CKJIQJHUX PEATICTUYHUX MEIIMHUX MpOIyKTiB. Bkazane
PO3MHUBAE MEXY MK pealbHUM Ta ITYYHUM, 00 CHHTETUIHUM, KOHTCHTOM.

[Tommpenna Il y pexknami 0e3 4ITKOrO MapKyBaHHS CTBOPIOE MOJIMBICTb
MaHIMyJAIii  1HOpMAIlEl0 Y B3a€EMOJISAX MPOJABIIB TOBapiB, pOOIT, MOCIYr 3
MOTEHIIMHUMU MOKYMISIMU (crioskuBadaMi ). Lle yckiianHioe it moKyniiB (CIoXK1UBayiB)
PO3MI3HABAaHHS TOTO, YU € KOHTEHT, 3 SIKUM BOHHM CTHKAIOTHCS, PEAIbHUM, YU HITYYHO
3reHepoBaHUM. BiJCYTHICTh Takoro po3yMiHHS NMPU3BOAUTH A0 KIJIbKOX PHU3UKIB, fAKI
3arpoKyIOTh IIpaBaM CII0KMBaYiB, CYCIJIbHIN JTOBIP1 Ta I€MOKPATUYHIN CTAOLIBHOCTI.

[To-nepe, BimcyTHicTh MapkyBanHs ['III B pexnami 6e3nocepeHRO CTaBUTH IijT
3arpo3y MpaBO CIOXMBaya MpUiMaThd OOIPYHTOBaHI  pillIEHHA. YKpaiHCbKe
3aKOHOJIaBCTBO BHM3HAYAE «HEJOOPOCOBICHY peKjamy» SK 1H(pOpMAIliio, sika BBOJIWUTH
CIIOKMBAYiB B OMaHy 4Yepe3 HETOYHICTh, HEHAJIMHICTh ab00 HEOJHO3HAYHICTD.
HemapkoBanuii konTeHT 'Ll BUKOpUCTOBYE Lie, 1 MPEACTABISAE MTYYHY JOCKOHAJICTh
00’€KTIB SIK pEAIbHICTbD.

[To-npyre 3matHicte 'IIl imiTyBaTH MIOACBKY MOBY Ta 300pa)K€HHS 03BOJISIE
CTBOPIOBATU JY’KE€ PEAICTUYHUX, aJie¢ HEICHYIOYMX MEPCOHAXKIB, [0 MOXKYTh 3aJIUILIATH
3TeHepOBaHi BIATYKH PO TIEBHI TOBapH, poOOTH, mocayru. Hampukian, mTydyHo cTBOpeHi
1H(]IIFOEHCEepH MOMIMPIOIOTH MyOJTiKallii, sSKi, Xoua i He OOOB'SI3KOBO € (hajbIIMBUMH,
CTBOPIOIOTHCS BiJ] IMEHI JIIOJICH, IKMX He icHye. [{e po3mMuBae Mexi pearbHOCTI, OCKUTBKU
HaBITh CIIOCTEPEKIMBHUM TJIAJladaM Ba)XKO BIAPI3HUTH CHUHTETUYHHM KOHTEHT Bij
Matepiaiy, cTBopeHoro JoanHow. Takox, 'L Moxe BUKOpUCTOBYBAaTHUCS, 30KpEMA, IS
CTBOPEHHSI CHHTETUYHUX BEPCii MyOIiyHUX 0C10 ad0 peajbHO ICHYIOUUX EKCIEPTIB JIs

MPOCYBaHHS MEBHUX MPOAYKTIB, HABITh 0€3 iX J103BOJTY.
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Haperti, HeMapkoBaHUIl IITy4YHO CTBOPEHHMI KOHTEHT MOXE MICTUTH PU3UKHU IS
JEMOKpaTUYHHUX TPOIECIB Ta TrpoMajcbkoro iH@opMariitHoro mnpocropy. KonrteHr,
ctBopenuit ['II, po3mnpioe MOKIMBOCTI OHJIAWH-aKTOPIB MOJSPU3YBaTH CYCHIbCTBO,
BIUIMBATH Ha TPOMAJACHKY IyMKy Ta MiIPUBATH JAOBIPY 10 ACP>KABHUX I1HCTUTYIIIH.
Hamnpuknan, e Moxke BiaOyBaTHCS dYepe3 MOMMPEHHs ae3iHdopMaliii, cCrpsMoBaHOI
BIUTMHYTHU Ha MOBEIIHKY NeBHOI kaTeropii Bubopuis. Uepes ui Hebesneku 3akoH €C mpo
IMITYYHUH 1HTEJIEKT KJIacu(Pikye CUCTEMHU IITYYHOTO 1HTEJICKTY, MIPHU3HAYEHI sl BIUTUBY
Ha pe3yJIbTaTh BUOOPIB a00 BUOOPUY MOBEAIHKY (PI3UUHUX OCI0, IK BUCOKOPU3UKOBI, 1110
BUMarae CyBopoi Ipo30pOCTi.

VYKpaiHChKI €KCIepTH HaroJollylTh Ha MEepexoji Bil JOOPOBUILHOTO «M’SKOTO
npaBa» [0 OLIbII CTPYKTypOBAaHUX PETYJIATOPHUX CHCTEM, 30CEPEIKYIOUUCh Ha
n00pOYECHOCTI MeJlla Ta 3aXUCTI MpaB crokuBauiB y pekiami. Tak, T. ABneera, O.
Anppienko, O. [Iyono y «Pexkomenaamisx 1mojo BiAnoBiganbHoro Bukopucranus LI B
menia» B 11.12.2024 poxy mponoHyIOTh BUKOPHCTaHHS BOASHUX 3HAKIB, HAMKCIB YU
IHII  TIO3HA4YeHHs, 100 4YITKO 1eHTU(]IKyBaTH IITYYHO CTBOPEHUH KOHTEHT;
BUKOpHUCTaHHA Hamucy «Marepian 3renepoBaHo 3 BukopuctanHsaMm [I». Takox aBropu
HaroJIOUIyoTh, 10 Ha JOJATOK /10 IPSMOr0 MapKyBaHHS B MaTepiajiaX, MeJia MOXYTb
3aMpONOHYBATH 1€ OUIBIIY MPO30PICTh, BUKOPUCTOBYIOUM O14HY 1H(POpPMAIIIiHY MMaHEeb
Ha OHJIaH-TIaTGopMax 3 JaHUMU PO BUKOpucToByBaHi cuctemu I, minb Ta cnocoou
TaKOro BUKOPHUCTAHHS, ONPUIIOJHEHHS TEXHIYHOI JOKyMEHTalii abo TEeXHIYHOTro
PEeTNO3UTOPIIO JJIsl MOSICHEHHSI BUKOpUCTaHUX 1HCTpyMeHTiB LI [1].

Hocnimxyroun nutanHs Bukopuctanus LI lanceka V., HikonaeB A., Jlepkaduenko
1O., bereii B., Pymsnanes I'., {yono O., Mapuenko O. CTBEpKYIOTh, 1110 TIpaBo OyTH
noiH(opMoBaHUM Tij yac B3aeMoii 13 cuctemoto LI € pyHmameHTanbHO rapaHTIEro.
Bonu BBaXkaroTh, 1110 TPO30PICTh Ma€ OYTH HE MPOCTO MO3HAYKOIO, a MOSCHEHHSIM TOTO,
K OyJIO MPUHAHATO PIIEHHS, 0COOJIMBO SKIO BOHO BIUIMBAE HA MPaBa YU IHTEPECH OCOOH.
Bonu 30kpeMa BHCTyNawTh 3a «IH(QOpMYBaHHS KOPHUCTYBaudiB MpO Te, IO BOHU
B3aeMOJiI0TH 13 cuctemoro 1111, a He moauHOION» [2, ¢.14].

VY npesenrarii HartionansHoi noposkuboi kaptu 1 O. JlyOHo 3a3Hayvae, mo Ykpaina
po3pobisie «IHcTpymMeHT MapkyBaHHs [I» sk yacTHHY CBOTrO MOETAMHOTO MIAXOAY 10

_ 140 -



perymtoBanHs. [{el IHCTpyMEHT mpu3HAYECHH JJ1I TOTO, TII00 TOTTOMOTTH ITiIITPUEMCTBAM
O3HAaOMUTHUCA 3 MaWOyTHIMM BHUMOTamMH, NEpIlI HIK BOHM CTaHYTh IOPUIAUYHO
000B's13k0BUMH [3].

. Hopomenko y «Pekomenpaiisax moao BukopuctanHs III: muranHs mnpaBa
IHTEJIEKTYyaJIbHOI BJIACHOCT1», 30CEPEKYIOUNCh HA aBTOPCHKOMY IpaBi, 3a3Hayae, 1110
«ykpaiHcpkuit 3akoH «IIpo aBTOpchke MpaBO Ta CyMIXKHI IpaBa» MEPIIUM B CBITI
BCTAaHOBUB TIpaBo KkopucTyBada cuctem IIII, abo po3pob6nuka cucremu IIII
posnopsKaTiuch 00’ektamu, 3reHepoBanumu IIII, Ha 3acamax momiOHUX 10 00’€KTIB
aBTOPCHKOT0 MpaBa — MPOTATOM 25 POKIB BiJI MOMEHTY Ie€HEpyBaHHsS 00’ €KTy». Takum
YUHOM, BiH MIiJHIMA€ MUTaHHS HEOOXIJHOCTI MPO30POCTI IIOJAO MOXOHKEHHS TaKOTO
KOHTEHTY JIJ1s1 3a0€3eUeHHS HaJIe)KHOTO TIPaBOBOIO 3aXUCTY [4].

MiHapOIH1 TOCIITHUKH 30CEPEIKYIOThCS Ha TICUXOJIOTIYHOMY Ta IMOBEIIHKOBOMY
BILJIMBI PO3KPUTTSA 1H(opMmalii npo Bukopuctanus ['IHI.

Koning B. tTa H. A. M. Voorveld y cBoeMy AOCHIIPKEHHI T€MOHCTPYIOTh, IO
poskputTs iHGopmarii npo Il mormomararoTh CroXKHBadaM PO3PI3HATH CHHTETHUYHHI
KOHTEHT Ta KOHTEHT, CTBOPEHUHN JIOJUHOIO, IO HEOOXITHO MJii aKTUBAIlll «3HaHb
NepeKoHaHHs» B pekjami. BoHM 3a3HayaioTh, M0 XOo4ya PO3KPUTTA iHopmarii €
BKJIMBUM JJISI IPO30POCTI, MOTO BILTMB Ha JIOBIPY JI0 OpTaHi3allli € CKIaJHUM OaTaHCOM,
SKUU 3aJI€KUTh B1J COPUMHATOL JopeyHocTi Bukopuctanus I [50].

J. Chen, T. Y. Wang, M. Williams, N. Jordan, M. Shao, L. Zhang, S. R. Fussell
MOKa3yI0Th, IO MIAT(HOPMHU MOBUHHI BUKOPUCTOBYBATH MITKH MaKCUMAaJIbHOI JIeTali3alii
y BOKJIMBUX KOHTEKCTaX, TAKMX SIK HOBHHH, OXOPOHA 3JI0POB'sl 4M OCBiTa. JleTabHI MITKH,
10 MOSICHIOIOTH BUKOpHUCcTaHy monenb I ta cryminb moackkoi Moaudikalii, MOXYTh
HIJBULIUTH COPUUHSTY MPO30pICTh OpeHay [6].

F. Seeger, M. Wessel, C. Lehrer npencrasisatoTs npocTip 3amydenns L1: ctBopennii
moauHoto, nmokpamieHuit 11 Ta 3reneposanuii 11II. Bonu ctBepmxyroTh, 110 CTpaTerii
MapKyBaHHS TOBUHHI OyTH HIOAHCOBAHUMM; HAITPUKJIIA, TI3HE PO3KPUTTS MOKE 30€perTu
3aITy9eHICTh 10 KOHTEHTY, «mokpamenoro II», Toai sk konTeHT, 3reHepoBanmii 1111,
CTUKAETHCS 3 TMOCTIHHOIO «QJITOPUTMIYHOIO BIJIMOBOIO» HE3aJE€XKHO BIJI TOrO, KOJIHU
BiTIOOpaXkaeThCst MiTKa [7].
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3akon €C mnpo Il € HAWMOBHIMKMM HOPMATUBHUM AaKTOM, IO 3TaJy€ThCA,
30CepeKEHUM Ha PU3UKOOPIEHTOBAHOMY MIIXO/I1 A0 MPO30pOCTi. 30Kpema, y pozaii [V
«Bumorn 1mono mpo3opocTi IS MOCTaYaldbHHUKIB Ta OMNEPATOPIB TMEBHUX CHCTEM
MITYYHOTO 1HTENIeKTY» 4dacThuHa | ctarTi 50 MICTSAThCS BUMOTH JO IMOCTa4aJIbHUKIB
3abe3neunty, Mmoo cuctemu LI, mpusnaueni Ay 6e3mocepeIHbOT B3aeMOIIT 3 (PI3MIHUMU
ocobamu, Oy po3po0IeHi Ta MPOEKTOBaH1 TAKMM YHHOM, 1100 BiAMOBIAHI (Hi3U9HI 0COOH
Oynu moiHdopMOBaHi PO Te, 10 BOHM B3aeMOIIOTH 13 cuctemoro LI, skmio e He €
OYEBHUJIHMM 3 TOYKHU 30py (Pi3nyHOI 0cOOH, siIKa € JOCTATHBO N0OpE MOIH(POPMOBAHOIO,
CIIOCTEPEKITNBOIO Ta 00AYHOIO, BPAaXOBYIOUM OOCTAaBHMHHM Ta KOHTEKCT BUKOPHUCTAHHSI.
Hapemri, wactuna 5 BKka3zaHOi cTarTi 3000B’s3ye, 1100 BHINEBKa3aHa 1H(opmalis
HajJaBajacs y 4iTKiid Ta po30ipyuBiil (opMi HE Mi3HIIIE MOMEHTY NEPIIOi B3aeMoii abo
KOHTaKTy 3 Heto. [Hpopmarltis moBMHHA BiJINMOBIIATH YUHHUM BUMOTaM JIOCTYIHOCTI [8].

YuHHI yKpaiHChKI 3aKOHH CTBOPIOIOTH OCHOBY JJISI MPO30POCTI, XOYa BOHU IIE HE
MICTATh KOHKPETHUX BHMOT $5IKI mependadyeHi €BpoONeichKHUM 3aKOHOAABCTBOM. Tak,
3akon Ykpainu «IIpo pexiamy» [9], He MICTUTB HOPM, SIK1 PETYJIIOIOThH MMPABOBIIHOCUHU
M0 BUKOPUCTAHHIO MPOYKTY, CTBOPEHOTrO 13 3acTocyBaHHsM IIII. Ane, yactuna 1 crarts
9 BkazaHoro 3aKoHy BHUMarae, 1mo0 pekigama Oyia YITKO BiJIOKpeMJieHa Bij IHIIOI
iH(dopMarlrii Ta mo3HaueHa CJIOBOM «pekiiamay. BoaHouac, yactuna 1 crarti 10 manoro
3aKkoHy Mae NMpsMy HOPMY, sika 3a00pOHsie HeOOPOCOBICHY peKiamy, 1110 MOXKE BBOAUTH
CIIOXKMBA4YiB B OMaHy. Y TaKOMy CEHCi, BOHAa Ma€ OXOIUIIOBAaTH HEMapKOBaHUMN
CUHTETUYHUI KOHTCHT.

TakuM YMHOM, MOXHA CTBEpPKYBaTH, IO B YKpaiHI €TUYHI Ta MpaBOBI
peKoMeHalli Jyisl TBOPLIB KOHTEHTY, siki BUkopucToByioTh ['III, BcTaHOBIIOIOTHCA 32
JIOTIOMOTOI0 HOPM «M’SIKOTO TIpaBay, II0 B MEPIIy Yepry 30CepekeHe Ha MPO30pOCTi,
MII3BITHOCTI Ta 3aXWMCTi IpaB JroguHU. KOHKpeTHI peKkoMeHjaiii Ta 1HIIIaTHBH,
3aMpONOHOBAaHI JyIsi TBOPIIIB KOHTEHTY B YKpaiHi, BKJIIOYAIOTh PEKOMEHJAIll s
KpeaTUBHUKIB 1 Oi13HeciB Bijm MiHicTtepcTBa 1udpoBoi Tpanchopmaiiii Ykpainu, 011y
KHHUTY Ta CAMOPETYJIIOBaHHS TalTy3l.

Tak, y cepnHi 2024 poky MinicTtepcTBo I1udpoBoi TpaHchopMmalii YKpaiHu
omyOIiKyBajo peKoMeHAAIll moa0 BiamoBinansHOTO BuKopuctanus LI B pexmami Ta
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mapkeTusry [10]. Lli pekoMeHaatii ciIyrytoTh €THYHOIO OCHOBOIO IS TBOPIIIB KOHTEHTY
Ta OpeHniB, 100 TrapaHTyBaTH, 110 KOHTEHT, cTBopeHuid IIII, He 3aBmae mKoaU
iH(OopMaIIiHOMY TPOCTOPY.

BucHoBku. KiHIIEBUM €TUUHUM Ta IPaBOBUM OPIEHTUPOM JIJIsl YKPAiHCHKUX TBOPIIIB
€ 3akon €C npo 1. TopoxHs kapTta, po3podiieHa B YKpaiHi, CipsiMOBaHa Ha IHTErPaLIiio
710 €BPOTEHCHKOTO PUHKY IIIIXOM BIPOBaKEHHs cTaHAapTiB €C. Y cBOIO yepry, BKa3aHi
CTaHJapTH BUMArarTh CYBOPOi MPO30POCTI JJIsl MITYYHOIO KOHTEHTY. 3T1JHO 3 HUMH,
BJACHUKH KOHTEHTY MOBUHHI PO3KpHUBAaTH, 110 KOHTEHT OYyB IUTYYHO CTBOPEHHU abo
3MIHEHUH YITKMM Ta MOMITHUM YWHOM ITiJ Yac NEPIIOi B3aEMO/IIi KOPUCTYBaYiB 3 JaHUM
KOHTEHTOM.

KoHceHcyc cepenl yKpaiHCBKMX Ta MDKHAapOJHHUX aBTOPIB MOJIATa€ B TOMY, LIO
MapKyBaHHsS KOHTEHTY, cTBOpeHoro 3a jonomororo [l e ¢ynnamenTansHUM
eJIeMEeHTOM Lu(poBoi Oe3neku. [ yCyHEHHs MporajiuH A10YOro 3aKOHOJABCTBA,
MOXJIMBHX KOJI31i 3 1HIIMMU HOPMaMH T[paBa, fAKI MOXYTb OINOCEPEIKOBAHO
3aCTOCOBYBAaTUCh JO CHHTETHYHOTO KOHTEHTY, Ta IEPEBEICHHS IPABOBIIHOCHH 3
BUKOPUCTaHHS BKa3aHOTO KOHTEHTY y peKJIaMmHiil cdepi B IMpaBoOBE MoJie, HalllOHATIbHE

3aKOHOJIaBCTBO MOTPeOyE BHECEHHS TTEBHUX 3MiH.
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IT-IOrOBOPU B YMOBAX IIU®POBOI TPAHC®OPMAIIII
HUBIJIBHUX ITPABOBIJTHOCHH

bonoapenko Onvea

YV cmammi Odocnioonceno ocobnusocmi  IT-0ocosopie y  koumexcmi  yughposoi
mpancopmayii - yuginbHux  npaeosionocun. Illpoananizosano ix npasogy  npupooy,
Kiacu@ikayio ma 3HAYEHHs K KIHOU0B020 IHCMPYMEHMY pe2yi08aHHs BIOHOCUH Yy cepi
iHghopmayitinux mexuonoeiu. Okpecieno cy4acHi menoeHyii po3sumKy 00208IpHUX KOHCIPYKYILL
ma npobiemu ix npasoeo2o pe2yni08aHHsl.

Knrouoei cnosa: IT-0ozosopu, yugpposa mpancgopmayis, yueiibHO-npasosuil 00208ip,

iHhopmayitini mexnonozii, cmapm-KOHMpaxKmi.

Cdepa indopmamiitnux texnosorii (IT) € omgHiero 3 HAWOUIBII AUHAMIYHHX Ta
CTpATeT1vyHO BaXXJIMBUX TalTy3el Cy4acHOi EKOHOMIKH Y KpaiHH, 110 3a0e3euye CyTTEBUI
BHECOK y (hOpMyBaHHS BAJIOBOTO BHYTPIIITHHOTO MPOAYKTY Ta CIIPHUSIE CTBOPEHHIO 3HAYHOT
KUIBKOCTI poOOYMX MICIb 11 BHUCOKOKBadi(iKOBaHMX cHeriaiicTiB. B ymoBax
ro0anbHoi U@poBoi TpaHcopmallii, sika OXOIUIIOE K €KOHOMIYHI MPOIECH, TaK i
MPaBOBY, COIlaJIbHY Ta YNPAaBIIHCHKY cepu, 3HAYHO 3pocTae poJib 1HGOPMAIIHHUX
TEXHOJIOTIM $IK KIIFOUOBOTO JpaiiBepa pO3BHUTKY cycmiibcTBa. lle, y cBow uepry,
3YMOBJIFO€ HEOOXI1JHICTh HAJIEKHOT'O MPABOBOT0 3a0e3Me4eHHs BIJMOBIAHUX BIAHOCHH,
110 BUHUKAIOTh Yy LIU(PPOBOMY CEPETOBHILLL.

Oco0iMBOro 3HaueHHsT HaOyBa€ IOCHIIKEHHS LMBUIBHO-IPABOBUX JIOTOBOPIB Y
chept IT, gxi BHUCTynaroTh OCHOBHUM I1HCTPYMEHTOM PETYJIIOBAHHS B3a€EMOMIT MIXK
cy0’exktamu 11i€l ranmysi. Came yepe3 MOTOBIpHI KOHCTPYKINI BH3HAYAIOTHCS IpaBa Ta
000B’S3KU CTOPIH, MOPSIOK CTBOPEHHSI Ta BUKOPUCTAHHS NMPOrPAMHOrO 3a0€3MEeUeHHs,
HaJaHHA U POBUX MOCIYT, TIepeada MpaB 1HTEIEKTYalIbHOI BJACHOCTI Ta 1HII KIFOYOBI
acmekTH criBmpaii. B ymoBax mudposoi Tpanchopmanii nuBiibHEX npaBoBigHocuH IT-
JIOTOBOpY HaOYyBarOTh OCOOJIMBOI 3HAYYIIIOCTI, OCKIJILKM BOHH 3a0€3IM€UyIOTh IOPUINYHY

BU3HAUYEHICTh, CTAOLIBHICTH Ta MepeadayyBaHICTb Y BIIHOCHMHAX, IO LIBUIKO
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3MIHIOIOTBCSl TIiJ] BIUTMBOM TEXHOJIOTIYHOTO mporpecy. lle obymoBmioe motpedy y
KOMILJIEKCHOMY HayKOBOMY OCMUCJIEHHI iX MPaBOBOi MPUPOAH, OCOOTUBOCTEH YKIAACHHS
Ta BUKOHAHHSI, a TAKOX MICIIS B CHCTEMI IIUBLTHLHOTO MpaBa Y KpaiHw.

VY 11bOMy KOHTEKCT1 BapTO 3BEPHYTH YyBary, 110 MNepeBakHa YaCTUHA NIPABOBIAHOCUH
y coepi IT perymoerscs came HOpMaMu HUBUIbHOrO mpaBa [1, c. 136]. Jlo Takux
BITHOCHH, 30KpeMa, HaJIeKaTh HaJaHHS MOCIYT 13 pO3pOOKHU Ta CYMPOBOAY MPOrPaMHOTO
3a0e3MeueHHs, CIiBIpans 3 (PI3MUHUMH 0COOAMU-TIANMPUEMIIIMA Ta PO3POOHUKAMHU,
IPaBOBUH CYNpPOBLI (plIaHC-TISIIBHOCTI, MPOBEAEHHS paBoBoro ayauty IT-kommaHii,
3aXUCT BeO-pecypciB 1 LHU(PPOBOrO KOHTEHTY, O(OPMIEHHS aBTOPCHKUX TIpaB 1
TOProBeJIBLHUX MapoK B [HTEpHETI, YKIIaleHHS IOTOBOPIB 1010 KYMIBII-MPOAaXKy CalTiB
1 JIOMEHHUX 1MEH, ITpaBoBE 3a0e3neueHHs (yHKIIOHYBaHHS IHTEPHET-Mara3uHiB, a TAKOX
CTBOpPEHHSI Ta peecTpalisi cy0’ekTiB rocnogaproBanHsi B IT-cdepi. Oxpemy rpymy
CTAQHOBJIATh MPABOBIAHOCHHU, TMOB’SI3aHI 13 3aXUCTOM IHTEJIEKTYyaJIbHOI BJIACHOCTI,
JIUEH3YBAHHIM MPOrpaMHOro 3a0e3nedyeHHs Ta 3axucToM iHopmaiii. 3a CBOEIO
IPUPOAOI0 TaKi BIAHOCHHU 37EOUIBIIOTO MalOTh PETYJIATUBHUI XapakTep, OJIHAK Yy
MEBHUX BHUMAJAKaX MOXYTh CYNPOBOKYBATUCA ¥ OpraHi3aliiHUMU [HUBLIBHUMH
MPaBOBITHOCHHAMHM, HAIPUKJIA] IMiJI 4ac CTBOPEHHsS lopuaudHux ocid y cdepi IT. 3
OTJISily HA JUCIIO3UTUBHUN METOJ IUBUIHHO-TIPABOBOTO PETYJIOBAHHS, caMe JOTOBIp
BHUCTYINIA€ KJIIOYOBUM IHCTPYMEHTOM (POpMyBaHHS MpaBuUil NOBEAIHKA ydacHHUKIB [T-
BIJIHOCUH, ()aKTUYHO HAOYyBarOYM HOPMATHUBHOTO 3HAYEHHS Y 11K cdepi.

HopmaTuBHY OCHOBY JOTOBIpHUX BITHOCHH B Y KpaiHi cTaHOBUTH L{MBLIbHMI KOAEKC
VYkpainu [2]. BogHouac y cydacHHUX YMOBaX CIIOCTEPIra€ThCs MOCTYMOBE YCKIIAIHEHHS Ta
JeTami3allis TPaBOBOTO PETyJIOBaHHS OKpeMux cdep, Hacammepen muppPOBUX
NpaBOBIJHOCHH. Y WIA IUIOMIMHI (YHKI[IOHYE cHCTeMa CHellaJbHUX HOPMATUBHO-
IPaBOBUX aKTiB, 30KpeMa 3akoHu Ykpainu «[Ipo inpopmartiiron, «IIpo HAyKOBO-TEXHIUHY
iHdopmartitoy, «lIpo 3axucr iHGopmamii B i1HGOPMAIHHO-TEIEKOMYHIKAIITHIX
cuctemax», «I[Ipo enekTpoHHI KOMYHIKaIlii», a TaKoXX aKTH, 10 BU3HAYAIOTh 3acaau
JepkaBHOI MOMTHKHY y cepi iHpopmaTuzaiii. Baxximpe 3HaueHHS Ma€e i 3akoH YKpaiHu
«IIpo cTtumymtoBaHHS PO3BUTKY IU(PPOBOI €KOHOMIKM B YKpaiHi», CIpPSIMOBaHUN Ha
dopMyBaHHS CIPUSTIMBOIO TPABOBOTO CEpPEAOBUINA [UJIsI PO3BUTKY LHUPPOBUX
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TEeXHOJIOTIM Ta iHHOBaIiK [3]. OkpiM 3aKOHOIABUOTO piBHS, peryitoBaHHs [T-cdepu
3MIHMCHIOETHCS TaKOXK Uepe3 MiJ3aKOHHI HOPMATHBHI aKTH, 30KpeMa noctaHoBu Kabinety
MinictpiB YKpainu, fKi AeTami3yl0Th MOPAJOK HaIlaHHS TEICKOMYHIKalIMHUX TOCTYT Ta
BUKOPHUCTAHHS MTPOTrPaMHOTO 3a0€3MeUeHHS B JIIsIIbHOCTI OPraHiB Aep>KaBHOI BIIAIH.

VY HaykoBi#l JiTepaTypl NPOIOHYIOTHCS Pi3HI MIJAXOAW 0 BU3HAYCHHS ITUBUIHBHUX
noroBopiB y cdepi IT. Tak, Bacunenko @.1. popmyioe 1oCUTh MUPOKE PO3YMIHHS ITIET
KaTeropii, BIAMOBIHO A0 sikoro 10 IT-goroBopiB MokHa BigHECTH OYIb-K1 JOTOBOPH, Y
MeXax SKHX Ha CTalll YKIaJCHHsS, BUKOHAHHS YH peaji3alii BUKOPHUCTOBYETHCS
1H(OopMaIiHO-TEXHONOTYHA 1HQpacTpykTypa a00 BIONOBIJHI TEXHIYHI 3acoOu.
HaromicTe y By3bKOMY pO3yMiHHI HMBUIBHO-TIpaBOBI joroBopu y cdept IT crix
pO3IIISIIATU SIK TaKl, B SIKUX 1H(QOpPMALIifHI TEXHOJOT1i CTAaHOBJISITh OCHOBHUM MpEAMET
MPaBOBITHOCHH a00 € BU3HAUAJBLHUM €JEMEHTOM iX BUKOHaHHA. Jlo miei kareropii,
30KpeMa, HaJIeKaTh IOTOBOPH IIIOJI0 PO3POOKH MPOTPaMHOTO 3a0e3MeUYeHHS, TepeaaHHs
(J1iLIeH3yBaHHS) IIPaB Ha HHOTO, TEXHIYHOI MIATPUMKH, HAAAHHS XMapHUX cepBiciB, IT-
KOHCAJATHUHTY Ta IHIIUX TIOCIYT, Oe3MocepeaHbO TMOB’SI3aHUX 13 BUKOPHUCTAHHIM
1H(opMaliiHuX TexHoorii [4, c. 77-78].

VYci 3a3HaueHi JOTOBIpHI KOHCTPYKIIi € 6a3oBumu jyuis pyHkiionyBanns [T-chepu,
OCKIJTBKM CaM€ BOHHU 3a0e3NeuyloTh IOpUAUYHE O(OPMIICHHS CTBOPEHHS ITU(GPOBUX
IPOJYKTIB, iX MOJAJbIIE BUKOPUCTAHHS, KOMEPIiaNi3aliio Ta TEXHIYHE CYIIPOBOIKEHHS.
Bonnodac BOHM BiJI3HAYAIOTHCS BUCOKUM PIBHEM THYYKOCTI Ta BapiaTUBHOCTI yMOB, 1110
3YMOBJICHO IIBUJKHM PO3BUTKOM TEXHOJOTIYHOIO CEpPEIOBUIlA Ta HEOOXITHICTIO
ajanTallii IOrTOBIpHUX MEXaH13MiB JI0 HOBUX ITU(DPOBUX peaii.

VY noxtpuHi Ta npakTuili [T-moroBopyu npuitHITO yMOBHO KiIacu(piKyBaTH Ha KiJbKa
OCHOBHMX TPYyI 3aJI€KHO BiJl iX MPAaBOBOi NPUPOAM Ta (DYHKIIOHATILHOTO MPU3HAYEHHSI.
[lepury rpymy CTaHOBJISTH «OCHOBHI» ab0 MaTepiayiibHI JIOTOBOPH, SKi O€3MmocepeHbo
PETYIIOI0Th BUHUKHEHHS, 3MIHY a00 MPUMUHEHHS TpaB Ta OOOB’S3KIB CTOPIH OO
cTBOpeHHs uM BukopucTanHs IT-nmpoaykriB. o HUX HanexaTh JILEH31HHI JOTOBOPH,
JIOTOBOPH PO3pOOKU TIporpamMHoro 3abe3nedenHs, SaaS (Software as a Service) mozeni,

JIOTOBOPHU MPO MepeaHHs MaHHOBUX ITPaB IHTENEKTYaIbHO1 BIACHOCTI, @ TAKOX JJOTOBOPU
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KyniBii-nponaxy mudposux npoaykriB ado IT-mocnyr. Came 1i goroBopu GpopMyroTh
€KOHOMIYHY OCHOBY IT-pHHKY Ta BU3HA4alOTh MOPSIOK 00ITy UGPOBUX aKTHUBIB.

Jlpyry Tpymy CTaHOBJSATH IyOJIYHO-TIPaBOBl 3a (YHKI[IOHAJLHUM 3MICTOM
JTOKYMEHTH, SIKI PEryJlol0Th B3a€EMOJII0 HEBM3HAYEHOTO0 KoOJIa KOPHUCTYBadiB 13
nu¢posumn miathopmamu. Mnerses npo Terms of Use (YMOBH BHKOPHCTAHHS) Ta
Privacy Policy (momituky KOH(]IIEHIIIHOCTI), SKi BCTAHOBIIOIOTH MPaBUjia JOCTYIY J0O
CepBICiB, BU3HAYAIOTH IIpaBa Ta 000B’I3KM KOPUCTYBAYiB 1 BIACHUKIB IJIAT(HOPM, a TaKOXK
3aKpITITIOIOTh MEXaHi3MH 300py, OOpOOKM Ta 3aXHCTy MNEpCOHANBHMX MaHUX. IX
OCOOJMBICTIO € CTAaHJAPTU30BAHMM XapakTep Ta OpI€HTAllsl Ha OJHOCTOPOHHE
BCTAHOBJICHHSI YMOB 3 OOKY MpoBaijepa MOoCiyT, [0 BUMara€e MiJBUIIECHOI yBaru .0
OaylaHCy 1HTEPECIB CTOPIH Ta JOTPUMAHHS MPUHILIUITIB JOOPOCOBICHOCTI.

Tperio rpymy CKIagaloTh JOMOMDKHI a00 «CYNpOBITHI» JIOTOBOPH, SIKI HE
BU3HAYAIOTh O€3M0CEPEeIHbO MPEAMET OCHOBHOTO 3000B’sI3aHHA, aje€ MAaloTh ICTOTHE
3HAYEHHA 1)1 3a0€31e4eHHs CTa0LIIbHOCTI Ta O€3MeKH MPaBOBIIHOCUH. /{0 HUX HaeXKaTh
Non-disclosure agreement (NDA) — moroBip mpo koHbiAeHIIHHICTh, Non-compete
agreement (NCA) — moroBip npo HeKOHKYypeHilito Ta Non-solicitation agreement (NSA) —
Jl OTOBIp TpO 3a00pOHY IMEepEeMaHIOBaHHS MpaIiBHUKIB abo kiieHTIB. Taki moroBopu
BUKOHYIOTh (DYHKIIIIO 3aXMCTy KOMEPIIHHOT Ta€MHHUII, 3amo0IiraHHd HEeI0O0pOCOBICHIN
KOHKYpEHII1i Ta 30epeXeHHs KaJpOBOIro MOTEHI1aTy KOMIaHii [S].

OxpeMy, dYeTBepTy TpymHy CTaHOBJSATH Cy4YacHi CIeEIialli30BaHl JOTOBOPH, IO
BUHUKJIM BHACJIJIOK CTPIMKOTI'O PO3BUTKY HUGPOBUX TEXHOJOTINA. 30Kpema, JOTrOBOPU
I0JI0 BUKOpUCTaHHS 1TyyHoro iHTenekty (Artificial Intelligence Agreement)
BU3HAYAIOTh YMOBHU 3aCTOCYBAHHSA aJTrOPUTMIB, PO3MOJUT BIAMOBIAAJIBHOCTI 3a
pe3yJbTaT iX poOOTH Ta MOpsAIOK 00poOku nanux. JloroBopu npo 3axuct ganux (Data
Protection Agreement) meTanizyloTb MeXaHI3MU OOpOOKM TiepcOHaIbHOI 1H(MOpMAaIIii,
mpaBa Ta 0OOB’SI3KM KOHTPOJIEPIB 1 OOPOOHUKIB JaHMX, a TaKOX TapaHTIi iX Oe3meKH.
JloroBopy 11040 BUKOpUCTaHHS OsokueitH-TexHoyorid  (Blockchain  Agreement)
pPETJIaMEHTYIOTh TOPSIIOK  (DYHKITIOHYBaHHS PO3MOAUICHHX PEECTPIB, BHU3HAYAIOTH
MPaBOBUM pexkuM HUGPOBUX TpaH3aKIIM 1 OCOOJMBOCTI BiAMOBIAAIBLHOCTI CTOPIH Y
JEIEHTPANTI30BaHUX cucTeMax [6]. Y CyKymHOCTI 3a3HaueHi JOTOBIPHI KOHCTPYKIIT
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JIEMOHCTPYIOTh MOIAJIbIIY CIEialli3aliio IUBUIBHO-TIPABOBOTO peryitoBaHHs y chepi [T
Ta KOTo aJlanTarlito 10 yMOB IU(DPOBOi EKOHOMIKH.

Kpim 1iboro, cmin migkpecautd, mo [T-goroBopu, sik 1 Oyap-sAKi MUBIIFHO-TTPABOBI
JIOTOBOPH, TMOBHHHI BIJIMOBIJIATH 3araJlLHUM BUMOTaM JOTOBIPHOTO MpaBa, OJHAK
uudpoBiit cdepi i BUMOTM HaOyBalOTh OUIBIIOI JAeTamizallii. 30KpeMa, KII0YOBe
3HAUYCHHA Ma€ YiTKE BU3HAUCHHS IMpeAMeTa JoTroBopy, ske B IT-mpakturi moxke
BKJIIOYATH, HAMPUKIIAJ, PO3POOKY MPOrpaMHOro 3a0e3MeUeHHs, CTBOPEHHS MOOLIBHOTO
3aCTOCYHKY, HAJIAIUTYBaHHS CEPBEPHOI 1HPPACTpyKTypH ab0 BIPOBAIKEHHS XMAPHUX
cepBiciB. BaxiuBow € Takok BUMOra 10 SACHOCTI (HOpPMYJIIOBaHb, OCKUIBKA
HEBU3HAYCHICTh TEPMIHIB, HANPUKIAA IIOJ0 «IMIATPUMKH CHUCTEMH» abo0 «eTariB
pO3pOOKU», MOKE MPU3BECTH 10 CHOpPIB MDK cTopoHamu. OKpeme 3HA4YECHHS Mae
nepen0ayeHHsT MEXaHI3MIB  BUPIIICHHS CIHOpIB, 30KpeMa MUISIXOM JIOCYJIOBUX
neperoBopiB, Meiaii abo apOiTpaxy, 10 0COOJMBO aKTyalabHO I MibkHapoaHux IT-
KOHTPAKTIB, /1€ CYIOBUH pO3MVISI MOXE OyTH YCKIAQAHEHUM Yepe3 IOPUCIUKIIIITHI
MUTaHHS.

BaxnuBHUM €J€MEHTOM € TaKOX MoIepeanii opuanunuil anamis [T-gqorosopy, sikui
JT03BOJISIE BUSIBUTH PU3WKHU, TOB’S3aH1, HAMPUKIA, 13 HEYITKUM PO3MOMALIOM TpaB Ha
BUXIJTHUH KOJI, pe3yJIbTaTaMH TECTYBaHHS MIPOTPaAMHOTO MPOYKTY a00 BiAMOBIAAIBHICTIO
3a 3001 B po0OOTI cUCTeMHU. Y I1bOMY KOHTEKCTI ICTOTHOI'O 3HAuY€HHsI HaO0yBa€ 3aXHCT
IHTEJIEKTyaIbHOI BIIaCHOCTI, ajke B IT-cepi mpeameTom n0oroBopy 4acTo BUCTYNAOTh
HeMaTepiayibHI pe3yJIbTaTH — MPOTPaMHUN KOJ, alrOpuTMU, 0a3u JaHUX abo au3aitH
iHTepdeiicy. Hampukian, y moroBopax Ha po3poOky II3 okpemo BHU3HAYAETHCS, YU
nepexoAsaTh MaiHOBI MPaBa 10 3aMOBHHUKA, YU 3aJIMIIAIOTHCS Y po3poOHuKa. Tak camo y
noroBopax SaaS (Software as a Service) QiKCYHOTbCS YMOBH JIOCTYIY JI0 TPOTPaMHOTO
3a0e3neueHHs 0e3 mepenayi npaB BIACHOCTI, 10 J€MOHCTpYe cnenudiky cydacHux IT-
JIOTOBIPHUX KOHCTPYKIIIH.

OTtxe, IT-noroBopu B ymoBax 11u¢ppoBoi TpaHchopmaiiii HUBIILHUX MPABOBITHOCUH
HaOyBalOTh CHCTEMOYTBOPIOIOYOTO 3HAUEHHS, OCKIIBKU CaMe 4epe3 HUX 3a0e3MeuyeThCs
MpaBoOBa OpraHi3ailis B3aeMO/Ili y4acHUKIB HUGPOBOTO pUHKY. BOHM BUCTyHawTh HE
JMIIe IHCTPYMEHTOM (popmaitizaiiii BOJIEBUSABIICHHS CTOPIH, a i (JaKTUYHUM MEXaHI3MOM
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peryJItoBaHHs CKJIAIHUX TEXHOJOTIYHUX MPOIIECIB, IO 3yMOBIIOE IX MiABUILEHY POIb y
CTPYKTYpl Cy4acHOTO IUBUIBHOTO mpaBa. [Ipu 1mpoMmy crmocrepiraerbcsi TEHACHINS 10
YCKJIaIHEHHS IOTOBIPHUX KOHCTPYKIIH, iX criemiaizalii Ta MosiBU HOBUX THUIIIB yTOI, 1110
0e3rmocepeIHbo B1I0OpakKarOTh PO3BUTOK IIUGPOBUX TEXHOJIOTIH.

Boanodac ynHHE mpaBOBE pEryJlOBaHHS HE MOBHOIO MIpOIO BCTUTAE 3a TEMIIAMHU
TEXHOJOTIYHUX 3MiH, IO TOPOJKYE HU3KY TEOPETUYHHX 1 MPaKTUYHHUX MpodIieMm,
OB’ s13aHUX 13 KBamidikaiiero okpeMux BuAIB IT-10roBopiB, BUBHAYEHHSIM iX MPaBOBOI
NPUPOJIU Ta 3a0E3MEUCHHSIM HAJIE)KHOTO OalaHCy 1HTepeciB cTopiH. OcoOnuBoi yBaru
noTpeOyIOTh MHUTAHHS MPABOBOI BH3HAYEHOCTI YMOB TaKHUX JIOTOBOPIB, 3aXHUCTy
IHTEJIEKTyaJIbHOI BJIACHOCTI Ta e(EKTUBHOCTI MEXaHI3MIB BHPIIIEHHS CIOpPIB ¥y

TPAHCKOPJIOHHOMY ITU(POBOMY CEPEIOBUIIII.
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TAPMOHIBAIIISI OCOBUCTUX IU®POBUX ITPAB I3 IPABOM €C Y
CBITJII PEKOJJUPIKAII IIK YKPAITHH

Kannina I'anuna

Jlocnioocyromocsi  meopemuuHi ma  NPAKMUYHI  ACNeKMU  2apMoHizayii  yugposux
ocobucmux npagé i3 npasom €sponeticokoco Coto3y 8 medxcax NOMOUHOI pexooughixayii
Luginvnoeo kodekcy Yrpainu. [lpoananizosano kiowosi nogeau Ilpoekmy Kooexcy npueamuozo
npasa wooo yupposux YusiibHux npas. Busnaueno nepcnekmusu 3aKOH00A84020 3aKPINIeHHs
npasa Ha ocobucmuil yugposuti npocmip ma «npasa Ha 3a0ymmsy, 3aXUcCmy NepCOHANbHUX
oanux y koumexcmi peenamenmy GDPR.

Knrwuoei cnosa: pexoougpixayis LK YVrpainu, ocooucmi yugposi npasa, eapmonizayis 3

npagom €C, «npaso Ha 3a0ymmsiy.

AKTyanpHICTh 00paHOi MpOOJIEMATUKH 3YMOBJIEHA CTPATETIYHUM BEKTOPOM
iHTerpamii YKpaiHd 0 €BPONEHCHKOTO IPABOBOIO MPOCTOPY Ta 3M00YTTSIM CTaTyCy
KaHauaata Ha uieHcTBo B €C. J[aHMil TeonmomiTHYHUN eTan IMIEepaTUBHO BHUMAarae
MacIITaOHOI ampoKCiMallli BITYM3HSHOTO MPUBATHOTO MpaBa 10 CTaHIAPTIB acquis
communautaire, 1o niepeadavac He juiie GopMaabHy aJanTaIlito 3aKOHO/IaBUYHUX aKTiB, a
1 TIMOOKY MEHTAJIbHY KOHBEPI€HIIIIO 3 TPaBOBUMHU LIHHOCTAMU €Bpornericbkoro Coro3y.
Ha cyuacnomy eTami po3BUTKY MPaBOBOi CUCTEMH TIOCTA€ KPUTHYHA MOTpeda y CHHEPTii
BHYTPIIIHBOJIEP)KABHOI MPaBOBOi pedopMH 3 TIIOOAIBHUMH €BPOIHTETPAITHUMHI
TIPOIECaMH.

VY mpomy koHTekcTi pexoaudikaris [{uBimpHOTO KOMEKCy Ykpainu (30kpema, y
ceiTmi monokeHb I[lpoexkty Ne 10370 Bim 20.12.2023, mo € QyHAaAMEHTAIBLHOIO
1HIL1aTUBOIO OHOBJICHHS 3aKOHO/IABCTBA) MOCTAE HE K «KOCMETUYHA MOJICPHI3allisy, a sIK
3acaJlHYa 3MiHA KOHIIETITYaJlbHUX IMIIXOJIB /IO PETryJIIOBaHHS OCOOMCTHX ITU(GPOBUX
npas[1]. B ocHOBI 1i€i Tpanchopmallii JIeKUTh Mepexia A0 aHTPONOLEHTPUYHOI MOJIE,
7€ JIOAMHA, 1 TIAHICTH Ta aBTOHOMIS y BIPTyaJbHOMY KOHTHHYYMI BH3HAIOTHCS

HaWBUIIOK IIHHICTIO. Takuil MiAXiJl MOBHICTIO PEJIEBAaHTHHUI €BPOMEUCHKIN MpaBOBid
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Tpaauiii, sika po3riggae uudpoBl mpaBa He JUIIE SK TEXHOJOTIYHY HaaOyIOBY, a SIK
HEB1JI’€MHY YaCTUHY Cy4acHO1 apXiTeKTypH (GyHIaMEHTAIBHHUX MPaB 1 CBOOOT JIFOIUHH.

Xova YkpaiHa B IJIOMy JIEMOHCTPYE TPOTPEC y 3aXUCTI MpaB JIOJUHHU, OIHAK
KOHKPETHI HalpsIMU MPABOBOTO PETYIIOBAHHS MOTPEOYIOTh 3HAYHOTO PO3IIUPEHHS Ta
penaryBanHs. Cepell OCHOBHUX TeM (IrypyloThb 3arajbHe IMEPEOCMHCICHHS CHCTEMH
ocobuctux HemanHoBux mpap (Kuura 2 I[K), ski 3a 20 pokiB mii umHHOTO KoOmekcy
yacTKOBO 3actapiiu. Takox [IpaBo €C akTUBHO peryitoe «1udpoBi» aCEKTH 0COOUCTHX
npaB (GDPR, Digital Services Act). B nporeci pexoaudikaiiii BaxIMBO IMIJIEMEHTYBaTH
11 T1X0/H, 100 YHUKHYTH [IPABOBOTO BaKyyMy B YKPAaiHCHKOMY MOJI.

Uunnuit [IK Vkpainu 2003 poky 3aknaB (yHIaMEHT 3aXUCTy OCOOMCTUX
HEMaTHOBHX MpaB, MPOTE 3a ABAIINITh POKIB HOTO iCHYBaHHS BUHHUKJIN HOBI BUKIUKH,
OB’ s13aH1 3 IU(POBI3alI€I0 MUBUILHUX BIJIHOCHH, PO3BUTKOM BIPTYaJIbHOTO IIPOCTOPY
Ta HEOOXI1JTHICTIO 3aKPITMICHHSI HOBOI MapaJurMu MPaBOBOTO PEryJIFOBaHHS B 111 cdepi .
«CyuacHuii {uBinbHMI KOZIeKC YKpaiHU Mae cTaTtd "HU(PPOBUM", OCKIJIBKH TPaJMIIiTHI
IHCTpYMEHTH PEryJIIOBaHHS BXK€ HE 3/1aTHI 3a0€3MeYUTH aJeKBATHUN 3aXHUCT OCOOU Yy
BIPTyaJIbHOMY IPOCTOPI, A€ 3’ IBISAIOTHCS HUPPOBI peyl Ta HUppoBa IACHTUUHICTH»[2].

B 3B’s3Ky 31 CTpUMKHUM pO3BUTKOM LH(POBOrO CEpelOBUILA Ta MEPEHECEHHS Y
BIpTyaJIbHUI MPOCTIp MAaCHUBHOTO IUIACTY IIUBUIRHUX BIAHOCHH Ha3pijia HEOOXIAHICThH
YITKOTO BU3HAUYEHHSI OCOOMCTUX HEMAWHOBHX MpaB y MU(PPOBOMY MPOCTOpi. 3po3yMLIo,
10 B mpoiieci pekoaudikailli 3aBIaHHs perjiaMeHTarllii npaBa Ha MUQPPOBHUA 0COOUCTUI
npocTip (LUPpPOBY NPUBATHICTH), @ TAKOXK IMpaBa Ha «3a0yTTA» CTOSATHME HA MEPIIOMY
IUIaH1 1 TOBUHHE OYTHU OKPECIEHUM B LIMBUIBHOMY 3aKOoHOJABCTBl. Tomy B IIpoexTi mis
3a0e3ne4YeHHs] MPAaBOBOI BU3HAYEHOCTI BBOISTHCS HOBI MediHIIlT  «IUpPOBI pedi»,
«udpoBuil 00pa3» Ta «OlomeTpuuHi maHi». [ludpoBuit 006pa3 po3rismacThes SK
KOMIUIEKCHA BIpTyaJibHa MPOEKIIIS 1HAUBIAYaTIbHOCTI, 110 BUXOAUTD 32 MEXK1 KJIACHUYHOTO
npaBa Ha (ororpadiune 300pakeHHs. BrimrodeHHS OlOMETpUYHUX JaHUX 10 chepu
IMBUIbHO-IIPABOBOTO PETYJIOBAHHA MIJAKPECIIOE iX CTATyC AK €JIEMEHTIB (PI3UMYHOI Ta
ncuxivyHoi ImicHocTi ocobu. 3a cmoBamu O.I. ta €.0.XaputoHoBux, «unudposi
TpaHcopMmarii 'y comiymi 3I1ACHIOIOTh OaratoiylaHOBUM BIUIMB Ha JIIOJAUHY 1
MO3HAYAIOTHCS Ha BCIX cdepax ii *kuTremisibHOCTI » [3], 1 11e moTpedye BU3HAHHS
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BIpTyaJbHUX Oyar, Takux sK IUGPOBI pedi, 610METpUYHI JaHi Ta IX 3aXUCT, IPaBO Ha
nrdpoBuit o6pa3 Ta 1UPOBY MPUBATHICTH TOIIO, CAMOCTIMHUMHU 00'€KTaMU ITUBLIBHUX
npaB.. Ha aymky mpodecopa Kysnenosoit H.C., MaemMo cyTTeBe pO3LIUPEHHS KOja
00’€KTIB TIPUBATHUX BIAHOCHH, 1 II¢ «iH(OpMaIliitHi cucTeMHu, iHPopMaIliiiHi pecypcH,
1HpopMarliiiHi TPOIYKTH, TOIIO; 00 €KTH, Kl CTBOPIOIOTHCSA Ta 3HAXOMSTHCS B MEPEXKi
[atepuer; iHdopmamiss mpo ocoOy; TMepcoHaNbHI JdaHi, IITyYHUH 1HTEJEKT,
KPUNTOBATIOTH; IM(poBHUil KOHTEHT ToIo»[4,c.94]. ToOTo BBEJICHHS KaTeropii
"uudposi peui" abo "OlomeTpuuHi NaHi" 10 LMUBUIICTUYHOIO JHCKYpCY OOYMOBHTH
HEOOX1JJHY NMPAaBOBY BU3HAYEHICTh Y BIPTyaJIbHUX BIJIHOCUHAX.

k1o 3BepHYTHUCS 10 3apyO1KHOTO AOCBiAY, To €Bporneiicbkuil Coro3 € JiIepoM y
BCTAHOBJIEHH] CTaHJApTIB LU(poBOi mMpuBaTtHOCTI. JlJIs yKpaiHChKOI pexomudikarii
byHIaMEHTAIBHUMH BBaxkaeMo Taki opieHtupu. lle, mo-nepie, cnpaBa Google Spain
(2014), ne cyn €C Brepiiie BU3HAB ITPaBo (PI3UYHOI 0COOM BUMAraTH BUIAJIEHHS OCUJIaHb
Ha 3actapuly abo HeakTyalbHy 1H(opMarito (3akianeHo ¢GyHIaMEHT «mpaBa Ha
3a0yTTs»). [Ipuuomy cyn €C aknentyBaB, mo «lIIpaBo Ha 3a0yTTs HEe € aOCOTIOTHHM,
BOHO Mae OyTu 30anmaHcoBaHE 3 IHIIMMHU (yHIaMEHTAIBHUMHU TpaBaMH, TaKUMH SK
cB00O1a BUpaXEHHS MOTJISAAIB Ta cBoOoaa iHGopMariin[5].

OyHIaMEHTATFHUM ~3pYIICHHSM B  apXITEKTOHIII [U(PPOBUX TIpaB  CTaJlO
BrpoBa/pkeHHsT Permamenty General Data Protection Regulation (GDPR), skuii
JETEpMIHYBaB MEPeXiJl 0 MPEBEHTUBHOI MOICIII 3aXUCTY-privacy by design(puBaTHICTD
3a 3aMOBUYBaHHAM). Y 1i#l mapaJaurMi nepcoHalbH1 JaHl eKCTPAIOJIIOIOTHCS HE SIK 00’ €KT
KOPIOPAaTUBHOI BJIACHOCTI, a SIK HEBIJ €MHUN HeMareplaJbHUN akTUB i1HAMBIAA [6].
[Tpoext pexoamdikamii I[K VYkpainu peneBaHTHO ajanTye 3a3HA4Y€Hl MPUHIIATIH,
CIPSIMOBYIOYM HOpMAaTWBHUU (OKyC Ha 3abe3meueHHs CyBepeHHOI aBTOHOMIi ocobu y
BIpTyaJIbHOMY TIpocTOpi. LleHTpasbHUM eleMEeHTOM i€l KOHCTPYKIIIT MOCTaE mpaBo Ha
«3a0yTT» (right to be forgotten), TEHE3UC SIKOTO MOB'sI3aHUN 13 TPEIICACHTHUM PIIIICHHIM
Cyny €C y cnpaBi Google Spain. Jlana npaBoBa HOBeJIa rapaHTy€ Cy0'€KTy MPEepOraTuBy
Ha eJIMIHAII0 3acTapiiol 4M ippeneBaHTHOI iH(opmarii, O € sine qua non IS
MIPOJIOHTOBAHOT 0XOpOHU 1M (PpoBoi pemyTatii [5]. Takox BiAMOBIIHO 10 JOKTPUHAIBHOI
no3uIii 3apyO0iKHUX aBTOpiB, LK(poBa TpaHChopMallisi BUMArae peBisii TpaauLIHHUX
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3ac001B 3aXUCTy, OCKITLKM KOHBEHI[IITHI MEXaHI3MU BUSBIISAIOTHCS 1HBAIITHUMU TIEPET
BUKJIMKAMU TPAHCKOPJOHHOCTI Ta KyMYJISITABHOTO TIOIIMPEHHS! KOHTEHTY B Mepexi [7].

HacTtynHoro neTepMiHaHTOIO TrapMOHI3alii HaI[lOHAJBbHOI MPAaBOBOI CHCTEMHU 3
aKTaMU acquis communautaire € iHTerpamis npuHiumnis Digital Services Act (DSA)[8].
Ileit PermameHT mocTae sK TJIOOAIBHUN PEryJISITOPHUM B3ipellb, IO PagdKaIbHO
TpaHcoOpMye CTaTyC OHJIAWH-TIOCepeAHNKIB. Y KoHTeKcTi pekoaudikamii K Ykpainu,
DSA cayrye MeTOAOJIOTIYHUM ©0a3ucoM [Jisi HIBENIOBaHHS AacUMETpii MpaB MIXK
KOPHUCTYBa4€M Ta INI00ANTbHUMU HUPPOBUMH KOPIIOPALISIMHU.

KirouoBuii 1HcTpyMeHTapiii DSA y cdepi 3axucty 0coOMCTHX HEMalHOBUX IpaB
30CepeHKeHU Ha IMITJIEMEHTAIlll TPOLIelypU «CHOBIIEHHS Ta Jii» (notice and action).
3a3HaueHU aITOPUTM MPSMO KOPECMOHIYE 3 HUBUTICTUMHUMHU 1HCTUTYTAMH 3aXHUCTy
4ecCTi, TIAHOCTI Ta AUIOBOI pemyTarlii, HaJlaloud MPABOBIACHUKY JIETITUMHY MOJIUBICTh
OTIepaTHUBHOI A€3aKTUBAIIll IECTPYKTUBHOTO KOHTEHTY. OKpiMm Toro, PernaMenT Hakiagae
CyBOpYy 3a00pOHY Ha BUKOPUCTaHHS MaHIMYJSATUBHHUX 1HTep(elciB (dark patterns), mo
CIIOTBOPIOIOTH BOJICBHSIBJICHHS 0COOM 110/10 ii mpuBaTHUX naHuX. JlaHa HOpMaTHBHA
3a00pOoHa TOCHUJIIOE KOHIENT «UU(PPOBOI MPUBATHOCTI», SIKUM € HACKPI3HUM IS
OoHOBJIEHOI cTpyKTypu LIK Ykpainu.

Tpancnosurisi cranmaptiB Digital Services Act y BITUM3HSHUN TPaBOTOPSIOK
J03BOJISIE IEPENTH BiJl I€KJIAPATUBHOTO BU3HAHHS LU(POBUX MpaB 10 CTBOPEHHS J1€BO1
CHUCTEMHU IOPUIUYHOI BIAMOBIAAIBHOCTI oHNaWH-aTdhopm. Lle crocyeThcs He nwiie
Bepu(ikalii JTOCTOBIPHOCTI 1HPOPMALIMHUX MOTOKIB, a W 3aXKUCTY Bl aJITOPUTMIYHOTO
npouUIIOBaHHA Ta MAaHIMYJSATUBHUX TEXHOJOTIH. Y Takui crnoci® 3abe3neuyeTrbes
KOMITJIEKCHA 0XOpoHa MU PoBOro o0paszy 0coodw, 0 MOBHOIO MIpOIO PEJIEBAHTHO IyXY Ta
3aBIaHHSAM Cy4acHOI peKoAu(iKallii HUBIILHOTO 3aKOHOAABCTBA [§].

B yMoBax ToTanpHOI aKymyJiAilii MepCOHATBHUX JAaHUX TI00aTbHUMU ITUDPOBUMU
eKOCHUCTEMaMH KJIacu4Ha (opMyJsia MPUBATHOCTI K «IIpaBa OyTH 3aJUIICHUM y CIIOKO1»
(the right to be left alone) BusBIsA€TbCS aHAXpOHIYHOIO Ta HeAOCTaTHHOK. CydacHa
napagurmMa BUMarae CTpyKTypOBaHOI JeTepMiHaIlli bOTO IMpaBa, 110 MA€ OXOIUIIOBATH
HU3KY CHeuu(iuHuX MPaBOMOYHOCTEW: IMIIEPATUBHUNA KOHTPOJIb 32 aJrOPUTMIYHUM
npo(iTIOBaHHAM 1HAMBIJA, MPEBEHII0 MPUXOBAHOI MOHITOPHUHIOBOI ISUIBHOCTI Ta

- 156 -



HECAHKI[IOHOBAHOT Ol1OMETpUYHOI 1AeHTU(IKaIii, a TaKoXX HENOpYIIHI TapaHTii
KOH(QIAEHIIMHOCTI IM(POBUX KOMYHIKAIIA SIK KOHCTAHTYy IPUBATHOTO IKUTTS.
Hampuxnan, O.ABpamMoBa MPONOHY€E «BUOKPEMHUTH OCOOMCTI HEMailHOBI mpaBa y
BIpTyaJbHOMY CEpeNoBHINI (IMpaBO Ha BIPTyalbHY 1ACHTHYHICTH, IIpaBO Ha HUGPOBY
ayTEHTUYHICTb, TpaBO OyTH 3a0yTUM, MPABO HA 3aXUCT YECTI, TIHOCTI, AIOBOI penmyTalrii
B VR-peanbHOCTI, TpaBo Ha maMm’sTh (Y KOHTEKCTI HU(POBUX 00pa3iB MOMEPIHX)», Ta
3a0€3MeUnTH X CaMOCTIMHUHN IUBIILHO-TIPABOBUM 3aXHUCT[9].

JloriyHoO JAETEepMIHAHTOK pekoAudIKalli Ta i 3aCaAHUYOI0 HOBEJOK IOCTAE
HOPMATHUBHE 3aKpIIUICHHS IHCTUTYTY IU(POBOro cnajky. B enoxy, koau 3Ha4uHa yacTka
cy0'eKTUBHUX MPaB Ta aKTUBIB 1HAMBIA (B1/ KPINTOAKTUBIB A0 00'€KTIB IHTEIEKTYaIbHO1
BJIACHOCTI B XMapHHUX CXOBMIIAX) ICHY€ BUKIIIOYHO Y BIPTyasibHIM (hopmi, MUTAHHS iX
TPaAHCJISIIT CMAKOEMIAM Ha0yBa€ 3HAUEHHS I CTAOUIBHOCTI IIUBLIBHOTO OOOPOTY.
Pernamenrariiss naHoi cdepu BIANOBIJA€ 3arajJbHOEBPONEHCHKOMY BEKTOPY Ha
3a0e3nedeHHs 0e31epepBHOCTI MPUBATHUX MMPABOBIIHOCUH Y HU(PPOBOMY KOHTHHYYMI.

[Mudposuii cnagok iHTErpye B cOO1 sIK MAHOBY KOMITOHEHTY (1IM(POBI aKTUBH ), TaK
1 0COOMCTHII HEMallHOBHI CKJIAJHUK (IIPaBO JIOCTYMy A0 NPUBATHUX KOMYHIKAIiH,
udpoBUX apxiBiB, a TAaKOXX Memopiaiizaiiro 00JikoBuX 3amuciB). [IpoTe KiI040BOIO
JOKTPUHAIBHOIO JWJIEMOIO 3aJIMIIAEThCS TOLIYK CIPABEUIMBOIO OallaHCy MIXK
IPEpOraTUBOI0 CHAJAKOEMIIB Ha JOCTyNn 10 1H(GOpMALIiHUX MAacHuBIB JIeKyroca
(momepJIoro) Ta rapaHTOBAaHUM HOMY 3a )KUTTS IIPaBOM Ha TAEMHULIIO IPUBATHOTO KUTTSL.

Bapro akneHTyBaTH, 110 3a BIJICYTHOCTI yHI()IKOBAaHUX IUPEKTUB Ha piBHI €C,
3a3Hay€HE MUTAHHS YCHIIIHO BUPIIIYETHCS Yepe3 HaI[lOHAJIbHI MPABOBI IHCTPYMEHTApII.
PeBonmoriiiHMM 111 €BPONCHCHKOT INMBLIICTUKK CTalo pimieHHs DeaepaabHOro
BepxoBHoro cyny Himeuunnu 2018 poky (cmpasa III ZR 183/17). Cyn koHCTaTyBaB, 1110
110 1TUpOBOTO KOHTEHTY (30KpeMa, akayHTiB y Facebook) mae 3acToCOBYBaTHCS PUHITUTIT
YHIBEPCAIBLHOTO TMPABOHACTYIHUIITBA, 1CHTUYHHN TOMY, IO i€ MO0 MarepOBHX
apxiBiB YM LIOJICHHUKIB. IMIuieMeHTyoun i ctangaptd B L{uBinbHuil konekc, Ykpaina
NpEeTEeHy€e Ha BXOMKEHHS J0 MEepesiKy HaUmporpecuBHIMINX MPaBOMOPSAIKIB CBITY, IO

3a0€3MeuyIoTh IITICHICTh OCOOMCTUX TIpaB Miciist cMepTi cy06’ektal[10].
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[TapanenbHo 3 1uM, pekoaudikaiis Mae YITKO PErIaMEHTYBaTH MPOLEAYpPY
pectutylii MudpoBoi penmyTallli yepe3 MeXaHi3M «CTHpaHHsS» mudpoBoro ciiay. Lle
nepeadavae MpaBOMOYHICTh Cy0’€KTa BUMaraTH eiMiHaIll ippeieBaHTHO1, HETOUYHOT a00
HaaMIpHOI 1H(oOpMaIli 3 MOmYyKOBUX cucTteM. Peamizaimis 1poro mpapa moTpeOye
BCTAHOBJICHHSI YITKUX JCTEPMIHAHT I OIEpaToOpiB IOIIYKOBHX CEPBICIB II0J0
neiHaeKcamii JgaHuX, 3 OOOB’S3KOBMM JIOTPUMAHHSAM MAPUTETy MIK IPUBATHOIO
aBTOHOMIEIO 1HAMBIJIa Ta IPaBOM CYCHIJIbLCTBA Ha JOCTYH JI0 CYCHUIBHO 3HAYYIIOi
1H(popMmarlii.

JleriTumizariist 3a3Ha4€HUX NpaB y HoBoMy L{MBUIbHOMY KOZEKCl YKpaiHU BUCTYIIA€
HE JIUIIE TEXHIKO-IOPUIUYHOIO BHUMOIOI0, a (PyHIaMEHTaJbHOK YMOBOIO Ipe3epBallii
JIOJICBKOI TITHOCTI Ta Cy0’€KTHOI aBTOHOMIi B €MOXY JAOMIHYBAaHHS alrOPUTMIYHHX
CUCTEM Ta TJI00anbHUX 1HGOPMAIIITHUX MACHUBIB.
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3AIMCHEHHS TIPAB CIIAJKOEMIISIMM, SIKI MAFOTE ITIPABO HA
OBOB’SI3KOBY YACTKY Y CHALLIAHI

T'opnunuy JIvvomuna

B pobomi oocniosceno npoyec 30ilicnenHs npas cnaOKOEMYAMU, AKI MAlOmMb Npaso Ha
0008°513K08Y 4aACMKY Yy CNAOWUHI AK CYO €Kmamu ciMetuHux npasogioHocuH. Bcmanoeneno
ocobausocmi 30iUCHEHHS Npas CHAOKOEMYAMU 8 YMOBAX aAKMuUsizayii  €8poiHmespayiuHux
npoyecie, OHOGIeHHs YUBLILHO20 3AKOHO0ABCMBA MA Ni0 YAC 8OEHHO20 CINAHY.

Knrwouoei cnosa: cnaoxoemyi, 30ilicHeHHs npas, cCnaowuna, 0008 13K08a 4acmKa.

P03BUTOK Cy4acHOT0 ITMBUILHOTO MpaBa MOCUIIOE BAKIIUBICTh TUTAHHS CBOOO U 11
YYaCHHMKIB TPaBOBITHOCHH, 30KpeMa CHaJKOBUX IMpaBoBigHOCHH. [IposiBoM Takoro
MiAXOAY € MOEIHAHHS MaKCUMaJIbHOI CBOOOAM CIIAJKOAABIISI CTOCOBHO PO3IMOPSIKCHHS
MailHOM Ha BHUNAQJOK CMEPTI Ta OE3MepenKoHOTO 3IIMCHEHHS CIHAaJKOBUX IIpaB
criagkoeMIsiMU. BosiHOYAC 1HCTUTYT CBOOOIM 3aMIOBITY HE € a0COTIOTHUM 1 OOMEKYETHCS
3aKOHOM, CIPSAMOBAHUM Ha 3aXHCT MAaHOBUX IHTEPECIB CHAJAKOEMIIIB, Kl MAIOTh MPABO
Ha 000B’SI3KOBY YaCTKY y CHaAIIXHI.

B ymoBax JuHaMIYHOrO pO3BHUTKY €BpPOIHTErpalliHUX MPOLECIB B KpaiHI,
pexoaudikarii MUBUILHOTO 3aKOHOAABCTBA YKpaiHW Ta HEOOX1THOCTI MOro ajanTaiii i3
aquis €sporneiicekkoro Coro3y, MPABOBOTO PEXUMY BOEHHOTO CTaHy OCOOJUBOI
aKTyaJbHOCTI Ha0yJI0 MHUTAaHHS 3a0e3MeyYeHHs MpaBa MPUBATHOI BIACHOCTI, MPABOBOI
CTaOUTBHOCTI Ta 3aXKCTY IHTEPECIB CIAJAKOEMITIB. 3a TAKUX YMOB JOCIIHKEHHS MTPOOIeM
CIaJKOBOTO TpaBa 3aJIMIIAETHCS HAA3BHYAWHO BAKIUBUM y cepi MPUBATHO-TIPABOBUX
BITHOCHH B YKPaiHCHKOMY CYCIILJICTBI.

[Mutanusa peamizamii npaB cy0’€KTamMH CHAJAKOBUX BITHOCHH BHCBITJIICHO B MPAISX
Takux npaBHUKIB, sk: FO. O. 3aika, JI.B. Ko3nosceka, O. €. Kyxapes, P.A. Maiinanux,
O.I1. Tleuenwnii, 3.B. PomoBcrka, €. O. Pa6okons, [.B. Cnacubo-®areena, C. S. Oypca,
O.41. llleBuenko, JI.E. [lleBuyk Ta iH.
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3nilicHEeHHS! MBUIBHUX MpaB 0co0010 BiIOYBA€ThCA BUIBHO 1 HA BIACHUN PO3CY/I.
Taki MpUHIMMIM TTOKJIACHO 3a OCHOBY peajizallli cragKoBHX MpaB SK OJHOTO 13 BUJIIB
IIMBUTPHUX TpaB IOJI0 MHUTAHHS PO3MOPSKEHHS BJIACHICTIO CHaAKOmaBIeM. Bapto
3a3HAYUTH, IO 1€ TIPABO MOKE OyTH OOMEKEHUM IO/I0 CIATKOEMIIIB, SIKI MAIOTh IIPABO
Ha OOOB’SI3KOBY YaCTHUHY Y CHaAmMHI (000B’S3KOB1 CIaJIKOEMII), TOOTO 0CiO, Kl HE
MOKYTh OyTH 1M030aBJICHI ITpaBa CMaAKyBaHHs, KPIM HET1JHUX CHaJKOEMIIIB.

K VYkpainu Hajgae meperik oci0, sfKi MarOTh MpPaBO Ha OOOB’SI3KOBY YacTKy Yy
CIMAJIIIMHI — MAaJIOJITHI, HETIOBHOJIITHI, TOBHOJIITHI HEMpaue3gaTHl JITA CHaJKOAaBls,
Hempalie3gaTHa BioBa (BAiBellb) Ta Henpane3aaTHi 6ateku (cT. 1241 LK) [1]. Odiuiiine
TaymadeHHs rmonokeHHs 4.1 ¢1.1241 LK Ykpainu cTocoBHO 000B’A3KOBUX CHAIKOEMIIIB
HagaHo B pimeHH1 KonctutymiitHoro cyny Ykpaiau Ne 1-prn/2014 Big 11 mrotoro 2014
POKY, BIAMOBIAHO 710 sIKOTO: 1) mepernik oci0, Kl MaloTh MPaBO HA 000B’A3KOBY YacTKy Y
CIaJIMHI, BcTaHOBIeHUN moyoxkeHHsaMu [IK Vkpainu, € BUuuepnHum 1 Jae miJCTaBu
BIJIHECTH ITUX OCI0 JI0 YJICHIB CIM’1 YU HAHOIMKYMX POAMYIB CHAJKOJABIIS; 2) 3aMOBIT,
KWW 32 CBOEI0 MPABOBOIO MPHUPOJIOI0 € OJHOCTOPOHHIM MPABOYMHOM, IO BUUHSETHCS
O0aTbKaMu, HE MOXKE CYNIEPEUHTH MPABAM Ta IHTEpECcaM iXHIX MAJOIITHIX, HEHOBHOJITHIX
YW HEMpale3JaTHUX NiTeH; 3) He3aJIeKHO BiJ 3MICTY 3aloBITY MPaBO Ha OOOB’SI3KOBY
YacTKy Yy CHaAIIMHI MarOTh IMOBHOJIITHI HEMpale3gaTHl JITH CHaIKOJaBIIs, sSKi BU3HaHI
iHBamigamu I, II uu I rpynum [2]. BaxnauBo 3HATH, 10 BIK Ta CTaH CIAJKOEMIIIB
BCTAHOBITIOETHCS HA MOMEHT BIJIKPUTTS CIIA IIIHHH.

K VYkpainu Bu3zHae mnpaBo OOOB’S3KOBUX CIAJIKOEMIIIB Ha IOJOBUHY YaCTKU
CMAJIIMHU, fKa Hajexaaa O KOXHOMY 3 HHMX Yy pa3l CHaJKyBaHHS 3a 3aKOHOM
(00OB’si3kOBa  YaCTKa), OJIHAK CYJ MAa€ MPaBO 3MEHIIUTH PO3MIP TaKoi YacTKH 3
ypaxyBaHHSIM BIIHOCHMH MIX CITaJIKOEMIIMM 1 CHAJKOJABIIEM Ta 1HIIUX OOCTaBMH, SIKi
MaroTh ICTOTHE 3HAYCHHSI.

[TincTaBOrO BUHMKHEHHS TpaBa Ha 00OB’S3KOBY YACTKY y CIAJIIUHI € OOMEXEHHS
Yy 1030aBJICHHS MPaB CIAJAKOEMIlS y BUMAJKaX, KOJIM B 3alOBITI HE BKa3aHO HOTo SIK
CHAJKOEMIIS YU BKa3aHO MEHIIy YaCTUHY, HDK Majia OyTH, a TaKOK KOJIM B 3aIOBITI €
MOJIOKEHHSI PO YCYHEHHsSI MOoro BiJl CHaauIMHU. BianmoBigHO mpaBo HA 000OB’A3KOBY
YacTKy Yy CIaJIIMHI MalOTh BU3HAUYEHI 3aKOHOM OCOOM HE3aJIeKHO BiJ 3MICTY 3aIlOBITY 1
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IPOXKHUBAHHS MO0 cnaakoaaBlsa. KpiM Toro, HasBHICTE 0OOB’A3KOBUX CHAJKOEMIIIB HE
MOXe OYTH IIICTaBOIO JIJI1 BU3HAHHS 3aMOBITY HEIIMCHUM.

CrnagkoeMelnb, SIKAM Ma€ MPaBo Ha CIAJIINHY, HAJIUICHUH PaBOM BIAMOBHUTHUCS BiJ
CBO€1 YaCTKHU y CIIAJIIITMHI BIJIMOBIIHO JI0 3aKOHY, MTOBIJJOMUBIIHN ITPO I1e HoTapiyca. [IpaBo
Ha 00OB’S3KOBY 4acTKy, 3azHadae O. BipyH, Mae ocoOucTuUil XapakTep 1 HE MOXKe
MEPEXOAUTH B MOPSAKY CIIAIKOBOI TpaHCMicii [3], ToOTO y BUTIaKax CMEPTI CIIaAKOEMITS
JI0 BIAKPUTTS CHIAIIIMHU HOT0 YacTKa He MepeAaeThes oro cnaakoemipiM (ct. 1276 LK).

[IpoBenenHst AHTUTEPOPUCTUUHOI onepanii Ha Cxoal Ykpainu 3 kBiTHA 2014 poky,
ska Oyna nepedopmaroBana B Onepauiro O0’€IHaHUX CHUJI, MOJaJbIlIe TOBHOMACIITa0HE
BTOPTHEHHA Ha CYBEpEeHHY Teputopito Ykpainu 22 mororo 2022 poky Pociiicekoi
®enepanii [4], BemeHHS B KpaiHl MPaBOBOIO PEKHUMY BOEHHOI'O CTaHy Masld 3HAYHUUN
BILJIMB Ha PO3BUTOK CIaJIKOBHUX MPABOBIIHOCKH. B yKpaiHCbKOMY 3aKOHO/IaBCTBI BUHUKJIA
CUTYyallisl, 32 SIKO1 CaJKOoeMIIl OyJin 1030aBJieH1 MpaBa Yu OOMEXKEH1 B 3/11MICHEHH] IIpaBa
Ha CIMaJIKyBaHHS, Mepe10auyeHOro 3aKOHOM.

3 METOI0 BCTAaHOBJICHHS IIPABOBOTO CTATYyCy 0C10, 3HUKJINX 0€3BICTH, OyB MPUHHATUN
3akoH Ykpainu «IIpo nmpaBoBuii cratyc oci0, 3HUKJINX O€3BICTH 32 OCOOIUBUX OOCTABUHY
Bin 12 numast 2018 poky [5], skuii, 30kpeMa, 3akpiluB MpaBo 0Ci0 — OOOB’SI3KOBUX
CIaJIKOEMIIIB 3HATH MPO JIOJIIO0 CBOIX 3HUKIMX POJUYIB-CIAIKOJIABIIB, 110 € 0a30BOIO
HOPMOIO JIJISl 3aXUCTY iX IMpaB, MOB’S3aHUX 3 MPABOBUM CTaTyCOM OCOOM-CITaIKOaBIIS,
3HUKJIO1 0€e3BICTH. Y BIAMOBITHOCTI JO TMOJIOKEHb BKAa3aHOTO 3aKOHY YKpaiHu Oyiu
BHeceHl 3MiHM 10 cT.44 11K Ykpainu npo BCTaHOBJIEHHS OMIKM Haja MailHOM (13MYHOI
ocoOu, sika BU3HAHA OE3BICHO BIJACYTHHOIO, a TaKOX OCOOM, 3HUKIOI O€3BICTH 3a
oco0uBuX o0ctaBuH. O HAK pe3yIbTaTH MPABO3ACTOCOBHOI JiSTILHOCTI 3aCB1 UMM, 110
HaJaHUX 3MiH J0 3aKOHIB HEJOCTATHHO JJII BPETYJIIOBAaHHS MUTaHHS 30epe)KCHHS MaliHa
Gb13UYHUX 0Ci0, CTOCOBHO SKUX BIJICYTHI BIJOMOCTI IIPO MiclienepeOyBaHHs HA MOMEHT
MO/IaHHSI 3asIBHUKAMHU 3as1B PO iX po3mryK. Pe3yapTaToM MpaBOTBOPUOI MisUIBHOCTI CTAJIO
npuitHATTS 3akoHy Ykpainu «IIpo BHECEHHsS 3MIH 1O AESKUX 3aKOHOJIaBUMX aKTiB
YkpaiHu MO0 OKpeMUX NUTaHb PO3KPUTTS OAaHKIBCHKOI TAEMHUIll Ta 3aXOJIB JJIS
BCTAHOBJICHHS OMIKM HaJ MaitHOM (i13WYHOT 0COOH, siKa BU3HAHA OE3BICHO BIJICYTHBHOIO,
ab0 ocoOu, 3HUKIIOT 6e3BicTH 3a 0coOMMBUX 00CcTaBUH» BiA 19 rpyans 2024 poky, skuii
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BPETyJIbOBYBaB MUTAHHS BCTAHOBJICHHS OMIKHU JEPKAaBHUMHU HOTAplalbHUMH KOHTOPaMH
Ta HOTaplycamMHl HaJ| BKa3aHMM MaiHOM Ta CTBOPIOBAB YMOBH Ui 3/IIMCHEHHS IpaB
CIAJIKOEMIIIB, B TOMY YHUCII W THX, XTO Ma€ MpaBoO Ha 000B’SI3KOBY YACTKY Yy CHaIIHHI
[6]. 3anmponoHOBaHi 3MIHM KOHKPETHU3YBAJIU MPOLIEIyPY OMKCY BUIE3a3HAYEHOTO MaifHa
Ta MPU3HAYEHHS OMIKyHa HaJ HUM HOTapiycamH, 1o OyJio BpaxoBaHO B mosoxeHHsax [[K
VYkpainu (cT. 44, .22 po3auny «IIpukiHiieBi Ta nepexigHi MOJI0KEHHA» ), 3aKOHY Y KpaiHu
«IIpo HoTapiat» Bim 2 BepecHs 1993 poky (3aKoH AOMOBHEHO TJaBow 6-1 Tmpo
BCTAHOBJICHHS OIMIKM HaJa MaiHOM) [7] Ta iHmmX 3akoHiB. JisibHICTE Cekperapiaty
VY1oBHOBa)XXEHOT0O 3 MUTaHL 0C10, 3HUKIMX OE3BICTH 32 0COONMMBHX OOCTAaBHMH Ta JaHI,
HaJiaHi 3 €IMHOTO peecTpy 0c¢i0, 3HUKIUX OE3BICTH 32 OCOOIUBUX OOCTAaBHH, CTBOPIOIOTH
YMOBU JJIsl BU3HAUEHHSI MICISl 3HAXOJ/KCHHS BKa3aHUX OCIO, 10 € MiJACTaBOI IS
3BEpPHEHHS CHAJKOEMIIIB JI0 HOTapiyca NIl BIAKPUTTS CHAAKOBOI CIPAaBH Ta BUPIIICHHS
NUTaHHA crauHu. BkazaHi 3MIHA B TPaBOBOMY PETYJIIOBAHHI CIAJIKOBUX BIJIHOCUH B
yMOBaxX BOEHHOTO CTaHy JalOThb MOXJIMBICTh 3AIHCHUTH CBOI MpaBa CHAJKOEMIISIMHU,
30KpeMa, CIaJKOEMIISIMHU, K1 MAIOTh MPaBO Ha 0OOB’SI3KOBY YACTKY y CIIa IITHHI.

OTxe, THCTUTYT OOOB’SI3KOBOI YAaCTKM y CHAJUIMHI TapaHTye 3/1MCHEHHS MpaB
CHAJKOEMISIMHU, CIIPHUsi€ CTAOUIBHOCTI IUBUILHOTO 00OPOTY Ta YTBEPPKEHHIO PUHIIUITIB

CIIPaBeUIMBOCTI, TOOPOCOBICHOCTI Ta PO3YMHOCTI y CHaJIKOBUX MPABOBITHOCHUHAX.
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CIVIL LAW MECHANISMS FOR ENSURING SUSTAINABLE
DEVELOPMENT IN UKRAINE

Zagoruy Liudmyla

Within the framework of sustainable development in Ukraine, the author analyzes the issue
of sustainable consumption, taking into account current legislation and EU practice. Particular
attention is paid to the relevance and civil law mechanisms for ensuring sustainable development.

Keywords: sustainable development, corporate sustainability, sustainable consumption,

corporate sustainable development, contract.

For the Ukrainian legal order, the concept of “sustainable development” is not merely
doctrinal, as the Sustainable Development Goals of Ukraine until 2030 are set out in the
Decree of the President of Ukraine of 30 September 2019 No. 722/2019 (hereinafter — the
Sustainable Development Goals) [1]. The Law of Ukraine “On National Security of
Ukraine” links national interests with the sustainable development of the national
economy, civil society, and the state, while the Law of Ukraine “On the Basic Principles
(Strategy) of the State Environmental Policy of Ukraine until 2030 orients state policy
toward an ecosystem-based approach in sectoral policies, the improvement of integrated
environmental governance, balanced use of natural resources, and ensuring of the
constitutional right to a clean and safe environment [2].

The current state of Ukraine’s development necessitates a reconsideration of the role
of private law in ensuring sustainable development. For a long time, issues of sustainable
development were considered primarily within the framework of administrative and legal
mechanisms and public governance. At present, it has become evident that the
achievement of sustainable development goals is impossible without the effective use of
civil law instruments. The very concept of the Sustainable Development Goals until 2030
does not establish any direct civil law provisions; however, through its goals and
indicators, it effectively “requires” (italics added — L. Z.) the use of private law

instruments for their achievement. An analysis of the content of such goals as 3, 8,9, 11,

- 165 -



12, 13, and 15 of the Sustainable Development Goals [1] indicates the systematic
integration of contractual, tort, and property law instruments into the process of achieving
sustainable development. These are, therefore, derivative civil law mechanisms, which
effectively derive from the content of the said normative act.

In the context of war and post-war recovery, particular importance is attached to civil
law mechanisms for compensating damage, restoring property rights and business
activities, as well as to the orientation of consumption toward so-called “sustainable
consumption.” This term is primarily used in environmental, educational, and European
legal discourse. It is not explicitly defined in the Civil Code of Ukraine; however, its
substance is implicitly reflected in the provisions governing consumer protection, the
seller’s information obligations, product quality and safety, and liability for damage
caused to the consumer. For example, the Law of Ukraine “On Consumer Protection”
guarantees the right to safe products, proper quality of goods, and reliable information
about them [3], which constitute the basic elements of sustainable consumption. Similarly,
the Law of Ukraine “On Information for Consumers Regarding Food Products™ establishes
requirements for information on the composition, properties, and characteristics of food
products [4]. Therefore, further normative consolidation of the term “sustainable
consumption” is possible through the improvement of civil and consumer legislation. In
the Sustainable Development Goals of Ukraine until 2030, a conceptually similar
formulation is contained in Goal 12 - “ensuring the elements of rational models of
consumption and production” [1].

However, in EU law and policy, the term “sustainable consumption” is used as a
normative category through several key dimensions, in particular the consumer’s right to
reliable environmental information and the protection of consumer rights against
misleading practices concerning the environmental characteristics of products, services,
or business activities (greenwashing), as well as the promotion of longer product use
through repair. In order to protect consumers from greenwashing, Directive (EU)
2024/825 was adopted, aimed at empowering consumers for the green transition by
improving protection against unfair practices and enhancing the provision of information
[5]. The Directive supplements the “black list” in the Annex to Directive 2005/29/EC on
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unfair commercial practices by including practices related to environmental claims, under
which certain types of business conduct are deemed unfair per se, without the need for an
individual assessment by national courts. The Directive also contains provisions on
misleading commercial practices, with the aim of preventing both “green” and “social”
washing [5], and it covers business-to-consumer commercial practices, while national
legislation may extend its scope to business-to-business practices [6]. Overall, Directive
(EU) 2024/825 provides for enhanced consumer protection in the context of the green
transition, and EU Member States are required to apply the relevant provisions from 27
September 2026.

In 2024, Directive (EU) 2024/1799 on common rules promoting the repair of goods
(hereinafter — the Right to Repair Directive) was adopted. Its purpose is to facilitate the
repair of damaged or defective goods for the benefit of consumers, the environment, and
the EU internal market [7]. The Directive establishes a European online platform aimed at
assisting consumers in finding repair services. EU Member States may join this platform
or establish national platforms. Furthermore, where repair is chosen as a remedy to bring
goods into conformity, amendments must be made to the sales contract to provide for a
one-time extension of the guarantee period by one year. In addition, before offering this
remedy, the seller must inform the consumer of their right to choose between repair and
replacement, as well as of the possible extension of the guarantee period [8]. This approach
1s justified by the fact that goods which could be repaired are often discarded. Each year,
this results in 35 million tons of waste in the EU [8]. This is an alarming trend that requires
a comprehensive, systemic, and cross-border approach. Overall, the Right to Repair
Directive forms part of the EU’s broader objective, namely to make Europe the first
climate-neutral continent by 2050 [8].

The modern concept of sustainable development entails increasing corporate
responsibility for the environmental and social impacts of business activities. In EU law,
this is reflected in Directive (EU) 2024/1760 of the European Parliament and of the
Council of 13 June 2024 on corporate sustainability due diligence (hereinafter — Directive
2024/1760) [9]. This is a key EU legal instrument on corporate sustainability due
diligence, which obliges large companies (for example, those with more than 1,000
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employees and a net worldwide turnover of EUR 450,000,000 in the last financial year —
Article 2) to implement due diligence procedures aimed at identifying and addressing the
impacts of their activities on the environment and the social sphere. The term
“governance” is not explicitly used in the text of the Directive; however, the preamble
emphasizes the need to take into account the impact of corruption and bribery on the
proper organization of processes in environmental and social matters [9]. The Directive
also applies to Ukrainian companies if they operate within the EU and meet the established
criteria, which they are required to comply with in accordance with the relevant national
legislation of EU Member States. Furthermore, it may apply where such companies form
part of the chain of activities of a regulated company in the EU or in third countries, and
the regulated company imposes measures necessary to ensure compliance with the
requirements of the Directive; otherwise, such business relationships must be terminated
[9]. The primary obligation of companies under the Directive is to assess the impact of
their activities on human rights and the environment, which requires the systematic
implementation of a range of measures. These include integrating due diligence into
corporate policies and risk management systems; preventing or mitigating potential
adverse impacts; bringing actual adverse impacts to an end and minimizing their extent;
providing remediation for actual adverse impacts; engaging with stakeholders at various
stages of the process; establishing and maintaining reporting mechanisms and complaint-
handling procedures; publicly communicating on corporate sustainability due diligence;
and bearing civil liability in cases of violations of rights and harm caused (Recital 79 of
Directive (EU) 2024/1760). The Directive is to be implemented in stages: for large
companies during 20262028, and for other companies from 2029 to 2030.

For Ukrainian private law, this is particularly important in the contractual context, as
it involves the need to include in contracts provisions on environmental and social
compliance, audit clauses, supply chain due diligence, liability for misleading
environmental claims, and other mechanisms that are gradually becoming standard in
cross-border relations.

Directive (EU) 2024/1760 operates in conjunction with Directive (EU) 2022/2464 of
14 December 2022 on corporate sustainability reporting (CSRD) [10]. The Ilatter
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introduces significant amendments to the general framework for financial and
management reporting (Directive 2013/34/EU of 26 June 2013) concerning sustainability
reporting requirements, and also determines when such requirements enter into force for
different categories of undertakings. Sustainability reporting obligations also apply to
companies from third countries (including Ukraine), provided that, for example, the
undertaking (or group) has generated a net turnover of more than EUR 150 million in the
EU in each of the last two consecutive financial years [11]. The reporting requirements
under the Directive also enter into force in several stages; for undertakings from third
countries, they will apply from 2029, with reference to the 2028 financial year, and extend
to large, small, and medium-sized enterprises whose securities are admitted to trading on
regulated capital markets [11]. Overall, the directive-based concept has a public law
origin; however, its implementation is largely carried out through civil law instruments,
for example, through contractual obligations within supply chains and guarantees of
compliance with international standards; and civil liability for violations of human rights.
This is due to the fact that the Directive, in pursuit of sustainable development, aims, where
necessary, to set priorities and to prevent, mitigate, bring to an end, minimize, and remedy
actual or potential adverse impacts on human rights and the environment arising from
companies’ own operations, the activities of their subsidiaries, and those of their business
partners within the companies’ chains of activities, as well as to ensure access to justice
and effective remedies for those affected by a failure to comply with this obligation [9].

In conclusion, if the analyzed approaches are implemented in Ukrainian legislation
(as Ukraine’s European integration course requires the approximation of private law
regulation to EU standards), such functions of private law as restorative, compensatory,
and socio-stabilizing are strengthened.

Civil law mechanisms for ensuring sustainable development in Ukraine should be
understood as a set of private law instruments through which a balance is maintained
between economic freedom, the integration of the principle of sustainability into contract
law, environmental protection, consumer rights protection, and the improvement of

mechanisms for compensation of damage.
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3APYBIKHMIT JOCBIJ] 3ACTOCYBAHHS MEIALI{
Y BUPILIEHHI CIMEHHHMX CIIOPIB

TI'onosexo Ceéimnana, Kononcoka Bikmopin

Ilpoananizoeano 3apyoisicHuli 00Cc6i0 CMAHOGNEHHS MA (DYHKYIOHYBAHHA [THCMUNYILY
cimetinoi mediayii sk eghexkmusHoi anbmepHamusu cy008oMy po3sensaoy. locnioxiceno cneyudiky
3AKOHO0ABY020 pe2yNio8aH s ma NpakmuyHi mooeni mediayii 6 kpainax €eponu, CILIA ma
Kanaou, a makooic eusnaueno nepcnexmueu aoanmayii Kpawux MINCHAPOOHUX HPAKMUK &
VKPAIHCbKI Npagosi ma CyChilbHi pealil.

Kniouoei cnosa: cimeiina mediayis, MIidCHaApOOHUll 00C8I0, B8pe2yNio8aHHs CNopis,

000pOBIIbHICMb, 3aXUCM IHMepeci8 OUMUHU.

[HcTHTYT Memiamii chorogHi HaOyBa€e HOBOTO CTaTyCy 3aBISIKM MIKXHAPOIHIN
pernamenranii. CBiToBa MpakTHKa JEMOHCTPYE HEPIBHOMIPHICTh PO3BUTKY LIBOTO
IHCTPYMEHTY, OCKUIBKM B OJHUX KpaiHaXx Mefiallisi BXKe€ € CTaHAapTOM BUPIIICHHS
CIMEWHHUX CHOpIB, a OT B YKpaiHi Mpolec iI OCMUCIEHHS Ta BOPOBAIKEHHS IIIE€ TPUBAE.
VYcenimHe 3anpoBaKeHHsT MeIlalliHUX MPOUEAYp BUMAara€ He MPOCTO KOMIIOBaHHS
3apyO1>KHOTO JTOCBITY, a 1 WOro ajganTallli 3 KyJbTYpHHUMH Ta CYCIIJIBHUMHU peaisiMU
HAIIO1 JEPKABU.

3apyOikKHHUI TOCBIJI JOBOJUTH, IO CIMEMHA Memiallis Hapa3l € Halle()eKTUBHIIIO
aJIbTEPHATUBOIO CYAY, OCKIIBKM MIHIMI3Y€ MICUXOJOTIYHUN CTpec s JAiTeH Ta 103BOJIsIE
CTOpOHAM CaMOCTIHHO MpuiiMaTh BaxJinBi pimeHHs. Y kpaiHax €C ta CIA meniaiis
YCHIIIHO 1HTETPOBaHA B MPABOBY CUCTEMY, BOHA MOXe OyTH SIK 000B’S3KOBHM €TarioM
nepen cyaoM y Benukiii bpuranii, Tak 1 yacTuHOIO cynoBoro mpouecy y HimeuuuHi.
Takuii MiaXiag HE JIMIIE PO3BAaHTAXKYE CYJIOBY CHCTEMY, a i 3a0e3rnedye BUCOKUN PIBEHb
JTOOPOBUILHOTO BUKOHAHHS TaKUX YTrOJl, OCKUIbKH pIIIEHHS 0a3yeThCcsl HAa B3a€EMHOMY
KOMITPOMici, 0€3 TpUMycCy.

VY pesynbrari mianucanna 2014 poky Yroau mpo Acomiamiio 3 €BponeidchKUM
Coro3oM Ykpaina oTpumaia MOXJIUBICTh 3alIPOBAUTH €BPOMEHUCHLKUI TOCB1 Meialii 1

IPUENHATUCS 10 €BPONENCHKOT CIIbHOTH MeiaTopiB. €C Ta YKpaiHa 30cepeaiuch Ha
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MOCWJICHHI CHiBIparll y cdepi mpaBocyas, CBOOOIM Ta OE3MEKH 3 METOI0 3a0€3MeYeHHS
BEPXOBEHCTBA IpaBa Ta MOBAru J10 MpaB JIIOJAUHU. 3a0e3MeUeHHsI BEepXOBEHCTBA MTpaBa Ta
MOKpAIIEHHS JOCTYITy J0 MPaBOCYIs BKIIOYAE JOCTYI JO CyAOBUX Ta IM03aCyIOBUX
aTbTEPHATUBHUX METO/IIB BUPIILICHHS CIIOPIB [5, c. 48].

3anpoBaJKEHHSI 3aKOPJOHHOTO JIOCBIy Y BITUM3HSHY MPAKTUKY Mae OyTu
BUBA)XCHUM, OCKUIBKHM YCITIX CIMEHHOT Memiallii BU3HAYAEThCA HE JIMIIC IOPUTUIHIMHU
HOpMaMmH. BoHa moTpeOye He TUIBKM PO3BUTKY 3aKOHOAABYOi 0a3u, a ¥l MEHTaJIbHOI
TOTOBHOCTI TPOMAJIIH OOMpPaTH ajdbTEPHATUBHI LUISIXH IPUMHUPEHHS, 1110 0€310CepEaHBO
3aJIEKUTH B1Jl CTAOUIBHOIO PO3BUTKY CYyCHUIbCTBA.

VY Benukiii bputanii cimeitHa Memiailis perjgameHTyeTrbest aktoM Family Law Act
1996, skuii nependavae pi3HI CHEHApli 3aJIy4eHHS TMOCEPEIHUKIB Ta BHUKIIOYAE
IPUMYCOBHI XapakTep i€l mporeaypu. BicyTHICTh 000B’ I3KOBOCTI € KOHIIENTYaIbHOIO
MO3UIli€0, 10 3a0e3reuye TOTPUMAHHS MPUHIUITY JTOOPOBUIBHOCTI SIK 0a30BOrO
€JIEeMEHTa AJIbTEPHATUBHOTO BHUpIilIeHHs cropiB. Y Cnonydenux lltatax Amepuku 0yiio
3aTBEPKEHO Ta PEKOMEHJIOBAHO JI0 iMIuieMeHTali B ycix mrarax Uniform Mediation
Act, mo OyB yKJIaJieHHi JyIsl MOTEHIIHOT yHi(ikallii 3aKOHOJAaBCTBA PO MeE/IIallilo.
OCHOBHOIO METOIO MPUNHATTSA aKTy CTAJIO TapaHTyBaHHS KOH(IACHIIIHHOCTI MPOIEAYPH,
X0u4a 1 3 IeBHUMU BUHSATKAMHU, 1110 TTOBUHHO MPU3BECTH 10 BUPIIICHHS OUIBIIOT KITBKOCTI
cynepeyok nuisixom Memiauii [2, ¢. 71]. B Ipnanaii nanpukinm 1980-x pokiB npu
JenaptamenTi ¢iM’i Ta coliayibHUX NUTaHb 0ys0 cTBopeHo Ciyx0y ciMeiHOi Meialtii,
JI0 CTPYKTYpH SIKOi BXOJWJIM PEriOHaJbHI IEHTPH, 10 3a0e3MeuyloTh IPOBEICHHS
0€3KOITOBHOI MeJiallii MOoA0 BHUPIIIEHHS CIMEMHMX cropiB. BapTo 3ayBakutu, 1o 3
OTJISITy Ha HEJOCTATHICTh MaTEpiaIbHUX pecypciB 1 Opak KaapiB IS HOpMa BUKIIMKaJa
NIEBHI YEpTd Ha CIMEWHY Mefianiio. AJle Aep)KaBa HaMaraeThbCsl aKTUBHO MiATPUMYBATH
PO3BUTOK Meiallii sIKk OJJTHOTO 13 BU3HAYAIBHUX HAMPSIMKIB peatizallii moJiTuku y cdepi
HIATPUMKH ¥ 3MiITHEHHS 100y Ta cim’i [1, c. 114].

VY MIKHapoJHOMY MpaBl OCHOBHU MeJiallii 3aKJIaJieHI HU3KOK JOKYMEHTIB, cepel
skux JlupektuBa Ne 2008/52/€C «lIpo neski acmexktu Memiamii y HIHUBUTBHUX 1
KOMEpIINHUX clpaBax» Ta pekoMmeHnauii Pagu €Bponu 1on0 anbTepHATUBHOTO
BUpilIeHHS criopiB. B Ykpaini Menianis peryntoerbes 3akoHoM Ykpainu «IIpo memiariroy
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(2021 pik), sKMif BCTAHOBITIOE MPABOBI Ta OpraHi3aIliitHi 3acaay ILOTO poIecy. 3riaHo 3
UM 3aKOHOM, Me/Iiallisi MOXKE 3aCTOCOBYBATHCS Y PI3HUX cdepax, BKIOUYAIOYU CIMEHHI
criopu [4, c. 247-248].

VY Himeuuuni nie the Mediation Act (Mediationsgesetz), sikuii Oyj10 IPUIHATO Ha
BukoHaHHs [{upektuBu €C. Lleit 10KyMeHT BCTaHOBIIIOE CBOEPIIHI PAMKH, B MEXKaX SIKHX
MOBMHHA BIIOYyBaTHCS Tporeaypa Memiamii. Y 3aKkoHI Ja€ThCsl BU3HAYEHHS Memiarlii,
BCTAHOBJIIOIOTHCSL BUMOTH IOJO0 MeAiaTopa Ta MOro HaBYaHHA Mefdialii Ta
3aKpIIUIIOIOTHCS] OCHOBHI MPUHLUINHK 1HCTUTYTY. CiMeiiHa Meaialis € OJHI€0 3 HaOUTbII
nommpeHux npouenyp meaianii B Himeuunni. Hapasi cimeitHi Meniaiii mpoBOAAThCA HE
JUIIEe MeIIaTOpaMHU-TIPaKTUKaMU, ajie W Jep>KaBHUMH CIy>KOOBLSIMU YIIPaBJIiHb Y
clipaBax MOJIOJl. 30Kpema, iM HaJlaHl MOBHOBAXEHHS 100 OpraHizaili MpoBEeJCHHS
Mefialiid y cropax, 10 CTOCYIOThCS MpoOsieM BuxoBaHHS miTed. Y HimewuuHi no
CIMEHOI Memialii TakoX BIAHOCATHCS CIAJIKOBl CIpaBH, I[OB’Si3aHI 31 CIIOPOM
CIaJIKOEMIIIB — WiIeHIB oAHi€l ciM’i [1, c. 115].

Cimeitna memianis B Kanasi — 1ie po3BUHEHA Ta MOMYJIsIpHA aJIbTEPHATHBA CYJOBUM
mporecam, 1o J0moMarae mapam, siki po3iaydaroThCsl, JOCATTH 30U MO0 OIMIKH Ha
JTITbMHU, PO3MOUTY MaifHa Ta aJiMEHTIB 3a JIOMOMOTOK HEUTpPadbHOI TPETHOI CTOPOHU
Meniatropa. Ha mpaktuiii B Kanami iCHYIOTH JIBa OCHOBHI HUISXH OTPUMAaHHS TaKUX
MOCJIYT: MPUBAaTHA MeJI1allis, e CTOPOHU 00MparoTh (PaxiBIlsd Ta OMJIAYYHOTh HOTO MOCTYTH
MOTOAMHHO, a TaKOX JIepKaBHA Meiallis MpU Cylax, sKka € Oe3KOIITOBHOI abo 3a
paxyHOK cyocuiii 3aiexxHo Bia noxonay ciMm'i. Jlocein Kanaau cTtaHOBUTH OCOONIMBUI
1HTEepeC 3aB/IsSIKM CTpaTerii MOeTarmHOro BIPOBAHKEHHS Meialii uepe3 arpoodarlito
JIOKATBHUX MUTOTHUX MTPOEKTIB.

VYV ®innsgaaii 3akoH npo HUTKOO0 MICTUTh OKPEMY IUIaBy, MPUCBSYEHY MUTaAHHSIM
cimerinoi Memiamii. Y cT. 20 1poro 3akoHy 3a3HA4€HO, M0 MPIOPUTETHUM CIIOCOOOM
BUPIIIEHHS CIIOPY € MEePEroBOPU MK YJICHAMH CIM’1 Ta YKJIaJIEHHS BIAMOBIIHOT yroan. Y
pa3i BUHUKHEHHS CIMEHHOTO CTIOpY CTOPOHU MAarOTh MIPABO 3BEPHYTHUCS IO JOIIOMOTY JI0
MeziaTopa, TOJOBHMM 3aBIaHHSIM SIKOTO € 3a0e3rneyeHHs KOH(QIACHLIMHOrO Ta
JTOBIPJMBOIO JiajioTy MDK YJ€HaMH CIM’i 3 METOI0 BPETYJIOBaHHS PO301KHOCTEH.
CimeliHa wMmemiaiis MPOBOAUTHCS CIEIATi30BAHUMH YCTaHOBAMHM, OpTaHi3allisiMHU,
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acouiamisgMy, a TakoXX (axiBLSIMH, SIKI MAalOTh JO3BUI Ta Taky JisUIbHICTh. KOHTpOIb 1
MOHITOPHHT 3a JiSJIbHICTIO OpraHi3alliid, acomiariii Ta CiIMeHHUX MeI1aTOPiB 31HCHIOIOTh
YIOBHOBaXEH1 JepaBHI OpraHU MPOBIHIIIN, K1 3BITYI0OTh MIiHICTEPCTBY COIIIQIBHUX
cripaB Ta 0XopoHu 310poB’ s Dirnsaaii [1, c. 115-116].

2021 poky Ha VI mixunapogHoro dhopymy «Memiaris 1 mpaBo» (M. Oneca) Mapis na
Koncetican OmniB’epa, ekcrieptka Pagu €Bpornu, 3a3Haunia, mo B €BpoIi HE Tak Bke U
0arato crpaB y UMUBUIBHOMY Ta KPUMIHAJIBHOMY CYJOUYMHCTBI PO3IJIAIAE€THCS IUIIXOM
menianii. Kpainm €Bponu MaroTh pi3HI CUCTEMH PO3BUTKY MEAIAIIMHUX HPOLELYP.
Hanpuknazn, B AHIJIIT epes Cy10BUM PO3IIIAIOM CIPABU MK CTOPOHAMH OOOB’SI3KOBO
Mae MpoTH Xo4a 6 oJiHa 3ycTpid 13 MeniatopoM. Y Typeuunni Ha 6a3i CyaiB 3a HIATPUMKHU
MiHicTepcTBa IOCTULIIT IPAIIOI0Th MeAiaTOpU B OKpeMill kaTeropii cipas. B Itanii uepes
MePEBAHTAKEHICTh CYI0BOI CUCTEMHU Meiallisd € 000B’A3KOBOIO CTOCOBHO PI3HUX CIIOPIB,
30Kpema i cimelinux cnopiB. CepeqHsi cpaBa B pamkax Mmemiaiii Tpubae 140-150 nHis,
IO € JJOBOJI HEMOTaHUM pe3yibTaToM. Y HiMedunHi TakoX MO OKpeMHX Tpylax CIpaB
norepeHs Meiallist € 000B’A3K0BOI0. AJDKe, MOJal0uu TT030BHY 3asBY 10 Cydy, aBOKAT
Mae€ MoJaT! TaKOXK JOKYMEHT, 110 TOCBIIYY€ MEPBUHHY cipoOy Memianii [3].

B okpemux kpaiHax ICHYIOTH JIHCHO J1€BI MEXaHI3MHU MOIMYJsIpU3aIii Mesiarri.
Hamnpuknan, y CnoBenii 3a oOpaHHs Memiaiiii y SIKOCTI BUPIIIEHHS CIIOpPY, CTOpPOHAM
MOXYTh HapaxOBYBaTUCh MOAATKOBI KpeAuTH, a B [lopTyranii icHye nepaBHa CiIyxo0a,
10 HaJla€e mocayru y cdepl memdiarii. Ane 6arato KpaiH MOKH 1€ PO3TIISIAI0Th METialliio
SIK HEOOOB’ I3KOBUM €JIEMEHT BUPIIIEHHS CIIOpPY.

OTtxe, 3apyODKHUNA TOCBIJl 3aCTOCYBAHHS MeJiallli y BUPIIICHHI CIMEHHUX CIOPIB
pO3rIIAlae CIMEHHY MeMiallito sIK HAOUTBII BUTIIHY albTEPHATUBY CYJIOBOMY PO3TIISY.
Meniamisi 3aBXIU € Kpallolo, HDK CYJIOBUM PpO3TJIs[ CHpaB. 3HAauyHI pecypcH, IO
BUTPAUYaAIOTHCS HA CYJOBHI pO3IJIsi]] CIPaB MOXKYTh OyTH 3€KOHOMJICH] 3aBJSKA Meiallii.
Ta # cTOpoHM mij Yyac MiATOTOBKH CIUIBHOTO PIIIIEHHS 32 IOTIOMOTOI0 MejliaTopa OyIyTh
O1JIBIII 33JT0BOJIEHI (PIHATBHOO YTOJI0K0, HIXK CYJIOBUM PIIICHHSIM.

Sxu1o kpaiHa TUTbKY MOYMHAE BIPOBAKYBATH MEAIAIIII0, TO TIOCTATHIM MTOKa3HUKOM
€ 3aIpoBaKEHHS Me1allil B OKpeMHX Buax cropiB. Ha oMy eTtari HeoOX11HO aKTUBHO
NOMYyJSIPU3YBaTH MeEJlalliio 1 cepel TpoMalsH, 1 cepell MpaBHUKIB. Y KpaiHax 3
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PO3BHHEHOIO MEIaIli€lo BiJOYBAa€ThbCS CyTTEBE PO3BAHTAXKEHHS CyZ0BOi cuctemu. B €C
po3pobsieHO OaraTo cTaHAapTiB y cdepl MemialifHUX MOpoleayp, TOMY Yy IIporeci
po30y0BH BITYM3HSHOI CHUCTEMHU €(QEKTUBHOI Mefiallii eKCIepTd PEKOMEHIYIOTh
3BEpTaTHCS J0 LIUX PEKOMEHJalii. AHami3 MOJACNeH MPOBEICHHS CiMeHHO1 Memiali y
pI3HUX KpaiHaxX CBIAYUTH MPO HEOOXIAHICTh BHBAXEHOTO MIiAXOJY JO BIPOBAKCHHS
IILOTO IHCTUTYTY B YKpaiHi 3 000B’I3KOBUM JTOTPUMAHHSIM OCHOBHUX IIPUHITUIIIB MeTiarii

y CIMEHHUX cropax.
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The foreign experience of the establishment and functioning of the institution of family
mediation as an effective alternative to judicial proceedings is analyzed. The specifics of
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legal and social realities are also determined.
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protection of the child interests.
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AHAJII3 ITOJIOKEHDb 3AKOHOIIPOEKTY Ne 14056 Ta Ne14057: BIIJIUB
HA POBOTY MEJIIA TA OPTAHI3AIINA T'POMAJICBKOI'O CYCIHLJIBCTBA

bonoapenko Onvea, Posna Kamepuna

YV cmammi Oocniosxceno ocobausocmi npagosoco pe2yiosamnHs 3aXUCMYy 0COOUCMUX
HeMAaUHOBUX Npag y cehepi nowupenus ingpopmayii 6 konmexcmi 3axononpoekmie Ne 14056 ma
Ne 14057. Ilpoananizosano nomeHyitiHuli 8naue 3anponoHO8aAHUX 3MIH HA C80000) 8UPANCEHHS
noens0is, OislbHicmb Media ma THCMUmMymie 2poMaosiHcvkoeo cychnitbemea. Oxpemy ysazy
NPUOLNIeHO PUIUKAM NOPYUIEHHS OANAHCY MIdHC NPABOM HA PenymayitiHull 3axucm i c60600010
cnosa.

Knrwouoei cnoea: npaso na 8ionosiob, cnpocmyB8auHs, c60000a co8a, meodia, 2pOMAOSTHCbKE

CYCRIIbCMEBO.

CyvacHuil po3BUTOK 1H(OPMALIWHOIO CYCIUIBCTBA Ta MOCHJIEHHS POJIl MeAla y
dbopmyBaHHI MyOJ1YHOT AYMKH 3yMOBIIOIOTH HEOOX1THICTh MOCTIMHOTO BIOCKOHAJICHHS
PaBOBUX MEXAHI3MIB 3aXHUCTy OCOOMCTMX HEMalHOBUX MpaB y cdepl MNOLIUPEHHS
iHpopMmaiiii. OcobrBOi akTyaldbHOCTI HaOyBa€ MUTaHHS 3a0€3MEUCHHS OaJlaHCy MIXK
CBOOOOI0 BUPAXEHHS MOTJISAJIIB, 3 OAHOTO OOKY, Ta 3aXMCTOM YeCTi, TIIHOCTI 1 A1I0BO1
penyTariii. 3 IHILIOT0, 0 TPAAULIHHO BUPILIY€ETHCA YE€pE3 IHCTUTYTH MIpaBa Ha BiANOBIIb
1 CIIPOCTYBaHHS.

Y 1poMy KOHTEKCTI OCOOJMBOTO 3HAa4YeHHs HaOyBa€ aHaji3 IMOJIOXKEHb
3akoHOMpOoeKTIB Ne 14056 ta No 14057, siki cnpsiMOBaHI HAa OHOBJIEHHS LMBLIBHO-
MIPABOBOTO PETYJIIOBaHHS 3aXHCTYy OCOOMCTHUX HEMaWHOBUX IMpaB, 30Kpema y cdepi
nomMpeHHs iH(opMallii Ta pearyBanHs Ha Hei [1; 2].

Tak, nosoxeHHs 3akOHONPOEKTY Ne 14056, 110 CTOCYIOThCS MpaBa Ha BiAMOBIIH 1
CIIPOCTYBaHHS, O€3MOCEepPEeNHhO BIUIMBAIOTh HAa MISUIBHICTH MeJdia Ta oOpraHizarlii
IPOMAJICBKOI0 CYCINUIbCTBA, OCKIJIBKYA 3MIHIOIOTH MIAXOAM O PearyBaHHs Ha MOIIUPEHY
iHpopmarito. IcTopuyHO y €BPOMEUCHKOMY TMpaBl 3aCTOCOBYBAIMCS SIK TIPaBO Ha
BI/IMOBIAb, TaK 1 MPaBO Ha CIPOCTYBaHHS, IO BiI0OpakeHO, 30kpema, y Pesomrorii

Kowmitety minictpiB Pagu €sponu 1974 poky Ta nmomanpiux aktax. BoHu 3akpirnitoBaiu
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HEOOX1THICTh 3a0€3MeYeHHS «PeaTbHOT MOKIIMBOCTI» ISl 0COOM ONIEPATUBHO pearyBaTH
Ha HEJOCTOBIPHI BIJOMOCTI y Mefia. 3rofoM akIeHT 3MICTHUBCS Yy OIK YHI1()IKOBAHOTO
npaBa Ha BIANOBIAb a00 ajdbTEpHATUBHUX 3ac00IB MPABOBOTO 3aXMCTY, IO 3HAWIIIO
BiJIoOpaXkeHH y E€BpOMNEUCHhKIM KOHBEHIIT MpO TPaHCKOPAOHHE TejaeOaueHHd Ta
Pexomenpariii Rec(2004)16 [3;4].

3aKOHOMPOEKT MPONOHYye 3akpinuTu B L{uBinbHOMY Koaekci YkpaiHu ABI OKpemi
KOHCTPYKIIIi — MpaBo Ha crnpocTyBaHHsA (cT. 277) Ta mpaBo Ha BianoBiab (cT. 277-1).
dopManbHO Taka AUQEpeHIiamis CpIMOBaHa Ha PO3MIMPEHHS IHCTPYMEHTAPIIO 3aXUCTY
0COOHCTHUX TMPaB, OAHAK BUKJIMKAE MUTAHHS 1010 CHCTEMHOCTI perytoBaHHA. DaKTHIHO
o0mjBa MexaHI3MH OXOIUIIOIOTh MOAIOHI TPaBOBI CcHUTyallii, KoJu ocoba pearye Ha
nommMpeHy 1HGopmallio, 1o, y CBOK Yepry, MOXKE CTBOPIOBATH PU3UKHU AyOJIOBAHHS
PaBOBUX HOPM 1 YCKJIAQJHEHHS IMPaBO3aCTOCYBaHHSA. Y I[bOMY KOHTEKCTI MpPaBO Ha
BIJIIIOBI/Ib BUCTYNA€ OUIBII IIHUPOKOIO KAaTETrOPI€l0, IKAa BKIIOYAE Pi3HI (POPMH pPeaxiii, BiJ
YTOYHEHHS (DAKTIB 10 3alI€pEUCHHs KOHTEKCTY MOAaHO1 1HpopMallii.

OxpeMy IHCKYCiI0 BUKIWMKA€ BHU3HAYCHHS HEIOCTOBIpHOi 1H(OpMmarlii, 30kpema
BKJIFOUEHHS 10 HEi JaHMX, MOB’S3aHUX 13 MPE3YMIILIEI0 HEBUHYBATOCTI. Takuil miaxif
(GakTHYHO TMEPEHOCUTh KPUMIHAJIBHO-TIPABOBI CTaHAAPTH y cdepy IUBUIBHUX
MPaBOBITHOCHH, IIO0 MOXE NPHU3BECTU JO HAAMIPHOTO OOMEXKEHHS KYpPHaJICTCHKUX
pO3CIiAyBaHb 1 CYyCHIIBHO BAXKIIMBOI KPUTUKU. Y pe3yJbTaTl BUHUKAE PU3HUK, 10 MeJlia
OyIyTh 3MYIICHI YTpUMYBATHCS Bia myOJikaiid MmoAo KOpPYIIIHHUX ab0 CYCIIJIBHO
3HAYYIIUX TEM J0 MOMCHTY BUHECEHHS OOBHHYBAJIHLHOTO BHPOKY, IO CYNEPEYUTh IXHIH
GyHKINT «CTOpOXKOBOTO cobaku aeMokpariin. Bomanouac mosuriss €CIIJI nependadae
HEOOXITHICTh OamaHCy MK 3aXHCTOM pEIyTallli Ta CBOOOIOI0 BUPAKEHHS TMOTIISIIB, 3
ypaxyBaHHSAM KOHTEKCTY 1 CYCHIJIBHOTO 1HTEpECy.

[IpoOneMHUM TaKOXK € PETyJIOBaHHS OIIIHOYHUX CYyJKEHb, siKi ()OpMaIbHO HE
1ISITaI0Th CIIPOCTYBAHHIO, J1€ MOXKYTh CIIPUYUHATH 000B’ 130K KOMITCHCAIIT MOPAJIbHOT
HIKOAM Yy pa3l iXx oOpa3nauBoro xapaktepy. Takuil miaxiJ CTBOPIOE PHU3UK
«OXOJIOKYBAIBHOTO €(EeKTy» JUIsi CBOOOIM CIIOBa, OCOOIMBO y cdepi TpoMaaChKOTO
KOHTPOJIIO, XKYPHATICTCBKUX PO3CIiyBaHb Ta ISUIBHOCTI T'POMAJICBKHX OpraHi3allii.
[Tpaxtuka €CILI, 30kpema y cnpasi Eker v. Turkey [5], miakpecnioe, 110 HaBiTh pi3Ka
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abo IIOKyr04Ya PUTOPHKAa MOKE OyTH JOMyCTUMOIO B MEXKax CBOOOIM BUPaKCHHS
MOTJISI/IIB, SIKIIO BOHA € BIAMOBLIAIO Yy MyOaiyHIA AUCKYCli Ta HE BUXOJMTH 3a MEXI
nomyctuMmoro Oamancy. OTke, 3ampoONOHOBaHI 3MIHM TOTPEOYIOTh JTOJATKOBOTO
y3TOJIPKEHHS 3 €BPOINEUCHKUMHU CTaHIapTaMH, a0l YHUKHYTH HAIMIPHOTO OOMEKEHHS
cBO0OM MeJia Ta TPOMAJITHCHKOTO CYCITUIBCTBA [6].

3axononpoekT Ne 14057 «IIpo BHecenHs 3MmiH 1o L{uBinbHOrO KOAekcy YKpaiHu y
3B’S13KY 3 OHOBJICHHSIM (peKou]ikaIliero) po3MillieHHs KHUTH APYTroi», 3apeeCTPOBAHUIMA
y BepecHi 2025 poKy rpyInor HapOJHHX JAEMYTaTiB, BUKJIMKAB 3HAUHY JUCKYCIIO Cepel
EKCIIEPTHOTO CEPEIOBUINA Yepe3 MOTCHIIMHI PU3UKH JIJIi CBOOOAM CJIOBA Ta JISUIBHOCTI
Mezia. Moro monosxeHHs, CpsIMOBaHi Ha OHOBJICHHS IUBiIbHO-IPABOBOTO PErYIIIOBAHHS,
OJIHOYaCHO MICTSTh HOPMH, SIKI MOXKYTh ICTOTHO BIUIMHYTH Ha OajaHC MIX 3aXHCTOM
0COOMCTHUX MpaB Ta CBOOOI0I0 BUPAKEHHS MOTJISIIIB.

30KkpeMa, OKpEMYy 3aHEMOKOEHICTh BUKJIUKAIOTh TOJIOKEHHS, IO JOIMYCKalOTh
MO>KJIMBICTh TONEPEIHBOTO OOMEXEHHsSI MOIIMPEHHs 1HQopMalii, GpakTuyHO me a0 il
ONPITIOAHEHHS. Takuh MiIXiJ MOXe 3aCTOCOBYBATHCS JI0 OHJIAMH-BHJIaHb, COIIAIbHUX
MEpeX Ta IHIUX HUPPOBUX IIATGOPM 1 pO3IISAAETHCS EKCIepTaMu sK (popma
MOTIEPETHHOTO BTPYUYaHHS y CBOOOIY ciioBa (prior restraint), 1110 MOTEHIIMHO CyTIEpEeYUTh
rapanTism ctatTi 10 €Bpornelicbkoi KOHBEHIIIT 3 TTpaB JIOAUHU. Y 1[bOMY KOHTEKCT1 TAKOXK
nepen0ayaeThCsl MOKIIMBICTh OJJOKYBaHHS JOCTYITY 10 MaTepialliB sIK CIIOCIO pearyBaHHs
Ha UMOBIpHE MOPYIIEHHS 0COOUCTUX HEMAWHOBUX MPaB.

[ToniOHI MexaH13MHU, 3a OLIHKaMU (axiBLiB, MOXYTh CTBOPUTH TOAATKOBUN TUCK Ha
penakiii Memia, CHOHYKAaTH JIO0 BHUIAJCHHS KOHTEHTY Ta TIOCHUJIMTH TEHJICHIIIT
camoueH3ypu. KpiM Toro, icHye pU3MK 370BKHBAHHS TaKUMU 1HCTPYMEHTaMH 3 OOKY
nyOiyHuX 0c10 ab0 BENIMKUX KOPIOpaliil y Mexax CyJOBUX CHOPIB. Y 3B’A3KY 3 UM
HAroJIONIYEThCST HA HEOOXITHOCTI JOTPMMAHHS MPUHIMIY MPOMOPIIIHHOCTI Ta
3aCTOCYBaHHS 3a3HAYCHMX 3aXOJ(IB JIUIIE SIK BUHSATKOBHX, 13 MPIOPUTETOM JOCYIOBOTO
BpEryJIIOBaHHs cHopiB [7].

Boanowyac mpeacTaBHUKM MEIIHHOI CHIUTBHOTH MIJKPECIIOI0Th, IO TOCHJICHHS
PEeryJIITOpHUX BUMOT y cdepl nmommpeHHs iHdopmallli MoKe MaTH ICTOTHI PU3MKHU IS
npodeciiiHol misIbHOCTI KypHAmcTiB. eThes HacamIepes Ipo MOKINBE OCTa0IeHHS
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peNaKiiifHOi aBTOHOMIi, YCKJIQIHEHHS JOTPUMAHHA CTAHJAPTIB KYPHATICTCHKUX
po3ciigyBaHb Ta (haKTUYHE 3BYKEHHS MOMJIIMBOCTEW JIJIi ONMEPATHMBHOTO BUCBITIICHHS
CYCHUTHHO 3HAYYIUX MOIN. Y MACYMKY 11€ MOKe HETATUBHO TTO3HAYMTHCS HA peatizarlii
CcBOOOJM CJIOBa Ta BUKOHAHHI Mejia iXHbOI KOHTPOJIbHOI (PYHKIII B JEMOKPATUUYHOMY
cycnibCeTBi [7].

Po3BuBaroun 110 mpobiieMy, MPaKkTUKYIOUl >KypHATICTH-PO3CIiayBadi 3BEpTaIOTh
yBary Ha MOTEHILIMHHI MpoliecyaibHl Ta OpraHi3almiiiHi HACIIJKU TaKUX 3MiH. 30KpeMa,
koManja Bihus.info Harosontye, 1o nocuieHHs IOPUANYHUX MEXaHI3MIB pearyBaHHs Ha
myOJTiKalii Mo>ke IPU3BECTHU 10 3HAUHOTO 3pOCTaHHS KUIBKOCTI Cy/IOBHX CIIOPIB, SIK1 4aCTO
PO3IIIAAAIOTHCS pOKaMH ab0 HE JOXOJATH /10 OCTATOYHMX pilieHb. BogHowac xKypHaicTu
M1JKPECIIOI0Th, 1[0 CaM€ PO3CIiAyBajibHa KYPHAJIICTUKA HEPIJIKO 3allOBHIOE MTPOTAIMHU
B JISUTbHOCTI NIPABOOXOPOHHUX OPraHiB, BUCBITIIIOIOUYU (PAKTH, SIKI 3aJIMIIAIOTHCS 11032
HAJIC)KHUM PO3CIITyBaHHSIM.

VY 1boMy X KOHTEKCTI rosioBa HamioHanbHOI cJIKK KypHamicTiB YKpainu Ceprii
TomineHko 3acTepirae, 1Mo OKpeMi MOJO0KEHHS 3aKOHOMPOEKTY, MOMPH JEKIapOBaHUMN
3aXUCT CYCNUIBHOIO 1HTEpECY, MOXYTh (PAKTHUHO 3BY3UTH IpPaBO I'POMAJCHKOCTI Ha
JOCTYNl 10 KPHTHYHOI Ta BHKpUBaJbHOI iH(Mopmamii. Mimerbcs mpo moTeHmiiiHe
00OMEKEHHSI MOKITUBOCTEH KYPHATICTIB 3A1MCHIOBATH KPUTUUYHUMA aHAIII3 A1l TOCAIOBUX
oci0 Ta 3abe3meuyBaTu MyOJiYHY MIiA3BITHICTh BIaAM, IO € OJAHUM 13 KIHOUYOBHUX
€JIEMEHTIB JEMOKPATHYHOTO CYyCIUIHLHOTO KOHTPOITIO [8].

[TapanenbHO 3 IIUM EKCIIEPTHE CEPEIOBUILE 3BEpTA€ yBary i Ha OUIBII CHUCTEMHI
ACTIeKTH 3aIllpONIOHOBAaHUX 3MiH. 30KpeMa, IopucTu LIeHTpy neMokparii Ta BepXOBEHCTBA
npasa (LIEJIEM) y pe3ynbTati aHamizy 3aKOHOIPOEKTIB BIA3HAYAIOTh, 1110 BOHU MOXKYTh
MaTH HEOJHO3HAYHUI BIUIMB HA iHCTUTYIIHHUI PO3BUTOK TPOMAISTHCHKOTO CYCITIJILCTBA.
3 omHoro Oo0Ky, 3akOHOMPOEKT Ne 14056 MICTUTH TONOXKEHHS, SIKI TOTEHIIHHO
MOCHJTIOIOTH TIPABOB1 FapaHTIii y4acTi B TPOMAAChKUX 00’ €THAHHAX, 30KpeMa 010 y4acTi
JITeH y IUTAYUX TPOMAJCHKUX OpraHizalisix Ta PO3IIMPEHHS MOXKIJIMUBOCTEH 0cCi0 3
00MEXEHOI0 IIUBIIBHOIO A1€3/1aTHICTIO OyTH WiEHAMH TaKUX opraHizaiii. 3 iHmoro 00Ky,
eKCIIePTH HAroJOIIyIOTh Ha HEOOXIAHOCTI JOOMpPAIIOBAaHHS HU3KUA HOPM, SIKI MOXYTb
CTBOPIOBATU HAJIMIpHE aMiHICTpATUBHE HABAHTAXKCHHSI HA OpraHi3ailii rpoOMaisTHCHKOTO

- 181 -



CYCIIUIBCTBA, 30KpeMa II0JI0 1HCTUTYTY «3Ha4yHOTro mpaBouuHy» y cT. 98 LUK VYkpainu,
nosioxkeHb cT. 781 LK Ykpainu Ta HOpM, IO PEryIIIOI0Th JIIKBIaliiHI MpoleaypH i
Ta MPEICTAaBHUIITB 1HO3EMHUX JepxkaB [9].

OTxe, aHaii3 3alpoONOHOBAaHMX 3aKOHOJAABYMX 3MIH CBIOJUUTH IpPO CHpoOy
KOMIUIEKCHOT'O OHOBJICHHSI IIMBUIBHO-IIPABOBUX MEXAaHI3MIB 3aXUCTy OCOOMCTHUX
HEMailHOBHX MpaB B iH(popMalliiiHii cdepi, 0HAK BOAHOUAC BUSBISIE HU3KY CHCTEMHUX
PHBHKIB JiJis1 6allaHCy MK MPUBATHUMHM 1HTEpEeCcaMu Ta CBOOOJI0I0 BUPAKCHHS TMOTJISIIB.
Po3mmpeHHss 1HCTPYMEHTIB pearyBaHHs Ha MOIIMPEHY 1H(POpMALI0 Ta AeTai3allis
IpOLEIyp 3aXUCTy permyTauli (OopMyrOTh OUIBII JKOPCTKY MOJENb PETyJIIOBaHHS, SKa
MOX€ BIUIMHYTH Ha OIEPAaTUBHICTh 1 CMIJIMBICTh MEIIMHHX MartepialiB, OCOOJIUBO
PO3CIIITyBAJIbHOTO XapaKTepy.

BoaHowac 3anponoHoBaHI NIAXOAM MOTPEOYIOTh Y3TOJKEHHS 3 MNPHUHIMIIAMU
IPOMOPIIAHOCTI Ta TMPAaBOBOi BU3HAYEHOCTI, OCKUIBKM HaJIMIpHa QopMaiizaris
MEXaHI13MiB 3aXUCTy MOX€E CTBOPUTHU JOJIATKOB1 O0ap’epu AJIs )KypPHATICTCHKOI TISITBHOCTI
Ta TPOMAJCHKOTO KOHTPOJ0. OCOONMBO UYyTIMBUMH € TOJOXKEHHS, L0 JOMYCKAalTh
IIPEBEHTUBHE BTPYYaHHs y MOIUPEHHS 1H(GOopMallii ad0 MOCUIEHHS BIAMOBIIAIBHOCTI 32
OIIIHOYHI CYyJIP)KE€HHS, 10 TIOTEHIIITHO BIUTMBAE HA MPAKTUYHY peajizailito CBOOOIU CIIOBa.

3 ypaxyBaHHSIM TO3MIIHA EKCIEPTHOTO CEepeloBUIA, Mejia Ta OpraHi3aiin
TPOMAISTHCHKOTO CYCHIbCTBA, KIIOYOBUM 3aBIaHHSIM TMOJAJIBIIOTO TOOMPAIFOBAHHS
3aKOHOTMPOEKTIB MAa€ CTaTH 3a0€3MEUCHHS] YITKOTO PO3MEXKYBaHHS MDK 3aXHCTOM
penyTaliiHuX TMpaB 1 HEIONYIIEHHSIM HEOOIPYHTOBAHOTO OOMEXEeHHS MyOmiyHOl
nuckycli. [le n1o3BoinTh 30eperti epeKTUBHICTh MPABOBOIO 3aXUCTy 0COOM 0€3 MIKOIU

JUTSL IEMOKPATUYHOT (PYHKITIT Me/Tia Ta THCTUTYTIB TPOMAICHKOTO KOHTPOJIIO.
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The article examines the peculiarities of legal regulation of the protection of personal non-
property rights in the sphere of information dissemination in the context of draft laws No. 14056
and No. 14057. It analyzes the potential impact of the proposed amendments on freedom of
expression, media activities, and civil society institutions. Special attention is paid to the risks of
disrupting the balance between the right to reputation protection and freedom of speech.
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HOUBIIBHO-ITPABOBA BIAIIOBIJAJIBHICTD 3A HEBUKOHAHHSA
30BbOB’SA3AHD IIIJI YAC BOEHHOI'O CTAHY

Jyyuwena Auna, bonoapenxo Onveca

V me3ax pozensinymo numauus YusiibHO-NPABO80i 6i0N08I0AIbHOCMI 34 HEBUKOHAHHSL
30606'13aHb nio yac 6ocHHo2o cmany. IIpoananizo8ano 3HavyenHs Gopc-madcopHux o6Ccmasu,
ocobausocmi 008e0eHHs IX 8NIUBY HA BUKOHAHHS 30008'13aHb mMa OKpemi acnekmu cy0080i
npakmuxu. Takooc 36epHymo yeacy Ha HeoOXiOHICMb YOOCKOHANEHHS MeXAaHi3Mig 3axucmy
MaUtHO8UX Npas.

Knrouoei cnosa: yusinbHo-npasosa 6i0n08I0ANIbHICMb, B0EHHUU CMAH, GOPC-Maxcop,

30008's13aHH51, 8IOUKOOYBAHHS 30UMKIE.

B yMoBax BoeHHOro cTaHy B YKpaiHi HEBUKOHAHHS IIUBUILHUX 3000B'A3aHb CTAJIO
NOIIUPEHUM SBHUIIEM uepe3 O0'€KTMBHI TPYAHOILLI, SKI COIPUYMHEHI OOHOBUMH [ISIMH,
OKYyTAIlI€I0 OKPEeMHX TEPUTOPIM Ta €KOHOMIUHOIO HecTabinbHicTiO. [Ipote, cam dakr
BiiflHM HE O3Hauya€ aBTOMATUYHOTO 3BUIBHEHHSI CTOPOHU BiJl BIAMOBIJAIBLHOCTI 3a
NopyIIeHHsT JoroBopy. s 1boro HEOOXITHO JTOBECTH, IO camMe BOEHHI OOCTaBHUHU
YHEMOXKJIMBUIIM BUKOHAHHS KOHKPETHOTO 3000B'sI3aHHS.

Bignosigno mo cr. 617 IluBuibHOrO KoJekcy YKpaiHu, 0co0a 3BUIBHSETHCSA Bijl
BIIMOBIJAIBHOCTI 3a IMOPYIICHHS 3000B'S3aHHS, SKIIO JOBEAC, IO TaKe IMOPYIICHHS
CTaJoCsd BHACIHIJIOK BUIANKy abo HemepebopHoi cwmm [1]. Bognouac dopc-maxophi
00CTaBMHM HE MPUIHUHSAIOTH CAaMOT0 3000B'I3aHHS, a JIMILIE MOXYTh OYTH MiJICTABOIO JJIsi
3BUILHEHHS BiJl BIATOBIansHOCTI. Hampukman, Big crutat mrpadHUX CaHKIIIN 9M TICHI.

Ha namy aymky, juist OUIbll TJIMOOKOTO PO3YMIHHS MiACTaB 3BUIBHEHHS BiJl
MBUILHO-TIPABOBOI  BIAMOBIAAILHOCTI BapTO 3BEPHYTHM YyBary Ha NOHATTS ¢opc-
MaxopHux ooctaBuH. Hanpukmnan, Taki Haykoswili, sik O. C. Kounna ta B. M. bonnupesa
3a3HAYarOTh, 1110 JIOIIJILHO 3aCTOCOBYBATH BU3HAUYEHHS, MiepeadaueHe 4. 2 cT. 14-1 3akoHy
VYkpainu «lIpo ToproBo- mpomMucioBi namatd B Ykpaini» [2]. BiamoBimHo 10 1bOTO
3aKOHY, (popc-MaxkOpHI OOCTaBUHU - 11€ HAJ3BUYAilHI Ta HEBIABOPOTHI OOCTaBUHM, SIKi

00'€eKTHBHO YHEMOKJIUBIIIOIOTh BUKOHAHHS 3000B's13aHb [3].
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OCHOBHOIO TIPOOJIEMOIO € JIOBEACHHS 3B'SI3KY MIK BOEHHMMM JisIMH Ta
HEMOJXKJIUBICTIO BHUKOHAHHS J0roBopy. OOOB'S30K JOKa3yBaHHSA IMOKJIAJAEThCS Ha
CTOpPOHYy, sKa mocuiaeTscsi Ha (opc-maxop [1]. [linTBepmkeHHSIM MOXYTb OyTH
ceptudikatu ToproBo- mpoMUCIOBOI najgaTu Ykpainu [3].

CynoBa npakTuka rnokasye, 110 Ko>kKHy CUTYallil0 3 HeBUKOHAHHSM JIOTOBOPY IT1]] 4ac
BOEHHOTO CTaHy pO3IJsAaloTh okpemo. Cam 1o co0l BOEHHUN CTaH HE O3HAYyae
aBTOMATHUYHOTO 3BUIBHEHHS BiJl BIAMOBIIAIBLHOCTI. A OTXKe, MOTPIOHO JOBECTH, IO CaMe
BiH peaJIbHO 3aBaJIUB BUKOHATH 3000B's3aHHs [4].

OxpeMi 0coOJMBOCTI BIAMOBIIAJBHOCTI 32 HEBUKOHAHHS IPOLIOBUX 3000B'A3aHb Y
nepioJ; BOEHHOTO CTaHy BM3HaueHl1 3akoHOM YkpaiHu «lIpo BHECeHHS 3MIH [0
[TogaTkoBOro KoJekcy YKpaiHH Ta IHIIKMX 3aKOHOJIaBUMX aKTIB YKpaiHU LI0JI0 Jii HOPM
Ha TepioJ Mii BOEHHOTO CTaHy», SKHUM mependadae croeriaibHl TpaBuiIa MI0JI0
BIJIMOBIJAIBHOCTI 32 MPOCTPOUYCHHSI BUKOHAHHS TPOIIOBUX 3000B's13aHb Ta 0COOJMBOCTI
00YHMCIIEHHS CTPOKIB Y MEP10J JIli BOEHHOTO CTaHy [5].

Ha >xanp, y BOEHHUIN 4ac TaKOX YCKIATHIOETHCS peaiizallis rpaBa Ha CyJIOBUN
3aXMCT Ta BIJIIKOAYBaHHS 30UTKIB 4epe3 OOMEXKEHHS Ta OcOO0JIMBI yMOBH
byHKIIOHYBaHHS CYyA0BOi cuctemu [6, ¢. 55-58].

Jlo Toro X, y HayKOBIi JITEpaTypi 3BEPTAETHCS yBara Ha HEOOX1AHICTh CTBOPEHHS
JepKaBHUX MEXaHI3MiB KOMIIEHcaAIlli 30MTKIB, 3aBJaHUX YHACHIJIOK BiffHH, a TaKOX
BEJICHHS CHeEIliaIbHUX peecTpiB s (ikcarlii Takux BTpart [7, ¢. 81]. Mu BBaxaemo, 1110
e crpusTuMe Oulblll e()EeKTUBHOMY 3aXMCTy MaWHOBHUX NpaB TpOMaAsiH 1 CyO'eKTiB
roCIoAaprOBaHHs.

OTxe, UMBUILHO-TIPABOBA BiMOBIAANBHICTH M1J] YaC BOEHHOTO CTaHy BU3HAYAETHCS
1HIUBIAyallbHO. A caM (hakT BIMHM HE 3BUIbHSE B1J BIJAMOBIIAIIBHOCTI, aJ’K€ HEOOX1THO
JIOBECTH, 1110 CaM€ BOHA 3aBa/IMJIa BUKOHAHHIO 3000B's13aHHA. TakoX BaXKJINBO PO3BUBATU
CJIEKTPOHHE CYJOYMHCTBO, CTBOPIOBATH MEXaHI3MU [JIi TOBEPHEHHS 30UTKIB,

CIPOIIYBaTH NMPOLEAYPHU Ta BECTU CHellaibH1 peecTpu A (ikcalii BTpar.
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Attention is also paid to the need to improve mechanisms for the protection of property rights.
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ADMISSIBILITY OF EVIDENCE IN CRIMINAL PROCEEDINGS IN
LIGHT OF THE LEGAL POSITIONS OF THE ECtHR

Yuliia Ivchuk

The article examines the issue of the admissibility of evidence in criminal proceedings in
light of the case law of the European Court of Human Rights and the provisions of Ukrainian
criminal procedural legislation. Particular attention is paid to the criteria for assessing evidence
obtained in violation of human rights, in particular the right to a fair trial, the right to defence,
the right not to incriminate oneself, as well as the prohibition of torture and inhuman treatment.
It is concluded that, for national judicial practice, it is important not only to ensure formal
compliance with procedural requirements, but also to carry out a substantive assessment of the
impact of a violation on the fairness of criminal proceedings as a whole.

Keywords: admissibility of evidence, criminal proceedings, ECtHR, right to a fair trial,
inadmissible evidence, Article 6 of the ECHR.

The right to a fair trial is one of the fundamental principles underlying the functioning
of a democratic state governed by the rule of law. Proper regulation of the procedure of
proof and the admissibility of evidence is of particular importance for ensuring this right
in criminal proceedings. The legitimacy of criminal prosecution and public trust in justice
in general depend precisely on the manner in which evidentiary information is obtained
and on whether the procedure for obtaining it complies with the requirements of law and
international standards for the protection of human rights.

In modern criminal proceedings, the admissibility of evidence serves as an indicator

of the extent to which criminal proceedings comply with the principles of respect for
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human dignity, inviolability of private life, freedom from torture, the right to defence, and
the right not to testify against oneself. The European Court of Human Rights (hereinafter
— the ECtHR) emphasises that Article 6 of the Convention guarantees the right to a fair
trial but does not establish exhaustive rules on the admissibility of evidence as such (Jalloh
v. Germany, 2006). Therefore, for national legal orders, the ability to combine procedural
autonomy with Convention-based limits becomes decisive. For the Ukrainian legal
system, this is especially important in view of the structure of Articles 86-87 of the
Criminal Procedure Code of Ukraine in conjunction with the state’s obligation to
implement European standards in judicial practice.

Article 86 of the current Criminal Procedure Code of Ukraine provides that evidence
1s admissible if it has been obtained in accordance with the procedure established by the
Code (Criminal Procedure Code of Ukraine, 2026). Conversely, inadmissible evidence
may not be used in the adoption of procedural decisions, and the court may not rely on it.
The provisions of Article 87 of the Criminal Procedure Code of Ukraine establish that
evidence obtained as a result of a substantial violation of human rights and freedoms, as
well as any other evidence obtained through information acquired as a result of such a
violation, shall be inadmissible (Criminal Procedure Code of Ukraine, 2026). This
provision enshrines not only the rule of inadmissibility of evidence obtained in violation
of the law, but also the concept of derivative inadmissibility of evidence, according to
which evidence obtained on the basis of information acquired as a result of a substantial
violation of human rights and freedoms is also deemed inadmissible. This corresponds to
the doctrine of the “fruit of the poisonous tree”.

The ECtHR consistently refuses to act as a “fourth instance” in matters of ordinary
evidentiary assessment. In Schenk v. Switzerland, the Court emphasised that Article 6
does not lay down rules on the admissibility of evidence as such, and that its task is to
determine whether the proceedings as a whole were fair. According to the circumstances
of the case, the contested tape recording had been obtained unlawfully; however, the Court
attached importance to two circumstances: first, the applicant had been able to challenge
the authenticity of the recording and object to its use; second, the recording was not the
only evidence of guilt (Schenk v. Suisse, 1986). Thus, the ECtHR developed an approach
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according to which the assessment of evidence from the standpoint of its admissibility
primarily falls within the jurisdiction of national courts, while Convention review focuses
on the overall fairness of the proceedings.

In Khan v. the United Kingdom, the Court found that a covert audio recording had
been made in violation of Article 8 of the Convention, since the interference had not been
“in accordance with the law”. Nevertheless, it concluded that the use of that material at
trial did not contravene Article 6. The decisive factors were that the national courts had
examined the impact of the evidence on the fairness of the proceedings, had the power to
exclude it, and had afforded the defence an opportunity to object to its use (Khan v. the
United Kingdom, 1999). Therefore, a violation of Article 8 in itself does not automatically
entail a violation of Article 6; in other words, there is no mechanical dependence between
these provisions.

Another aspect of the same issue was addressed in P.G. and J.H. v. the United
Kingdom, where the Court again found a violation of Article 8 due to the absence of an
adequate legal basis for the use of covert recording devices, including on police premises
(P.G. and J.H. v. the United Kingdom, 2000). In addition, the Court clarified that voice
samples which do not contain incriminating statements are closer to physical or objective
samples and therefore do not fall within the privilege against self-incrimination in the same
sense as compelled testimony (P.G. and J.H. v. the United Kingdom, 2000).

Against this background, however, it becomes particularly clear that Convention law
is not indifferent to the nature of the violation. In Jalloh v. Germany, the Court repeated
the general formulation that Article 6 does not create its own code of rules on the
admissibility of evidence, but immediately noted that different considerations apply where
evidence has been obtained in breach of Article 3 of the Convention (Jalloh v. Germany,
2006). The legal position set out in that case became crucial, since the admissibility of
evidence ceased to be viewed merely as a matter of “procedural legality” and began to be
assessed through the hierarchy of fundamental rights. It follows that the more deeply the
method of obtaining evidence affects human dignity, autonomy of will, or the fairness of
the defence position, the less relevant traditional arguments concerning the public interest
and the effectiveness of prosecution become.
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Thus, the concept of admissibility in light of the ECtHR’s case law cannot be reduced
solely to compliance with the formal requirements of national procedure. Admissibility is
a multidimensional criterion that includes the legality of the method by which the material
was obtained; the nature of the right that was violated; the presence or absence of coercion;
the possibility for the defence to examine and challenge the evidence; and, ultimately, the
answer to the question of whether the very “essence” of the right to a fair trial was
impaired.

These legal positions are of significant importance for Ukrainian law enforcement
and judicial practice. The Supreme Court increasingly relies on the approaches developed
by the ECtHR when resolving issues concerning the admissibility of evidence.

In particular, in the judgment of the Criminal Cassation Court of the Supreme Court
of 22 August 2019 in case No. 629/4448/17, the ECtHR criteria for distinguishing
permissible operational activity from entrapment were applied. The Court drew attention
to the need to verify whether law enforcement authorities had acted passively and whether
there had been objective data concerning the person’s criminal activity prior to the
commencement of the operational measure (Judgment of 22 August 2019 in case No.
629/4448/17 of the Criminal Cassation Court).

The judgment of the Grand Chamber of the Supreme Court of 31 August 2022 in
case No. 756/10060/17 is also of considerable importance. The Court emphasised that,
when deciding on the admissibility of evidence, it is necessary to identify the specific
fundamental right that was violated and to assess the impact of that violation on the
fairness of the criminal proceedings (Judgment of 31 August 2022 in case No.
756/10060/17 of the Grand Chamber of the Supreme Court). This approach largely
corresponds to the position of the ECtHR.

In general, analysis of the ECtHR’s case law makes it possible to identify several
principal approaches to the assessment of the admissibility of evidence. First, the unlawful
obtaining of evidence does not always automatically amount to a violation of Article 6 of
the Convention. Second, the right to remain silent and the privilege against self-
incrimination are important components of the right to a fair trial. Third, the use of
evidence obtained through torture or inhuman treatment is incompatible with Convention
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standards. Fourth, evidence obtained as a result of police entrapment cannot serve as the
basis for a fair conviction.

Thus, the case law of the ECtHR has formed a multi-level system of criteria for the
admissibility of evidence in criminal proceedings. The Court proceeds from the premise
that the assessment of admissibility cannot be limited exclusively to a formal analysis of
procedural violations. Decisive importance is attached to the nature of the violated right,
the manner in which the evidence was obtained, the possibility for the defence to challenge
it, and the impact of the relevant violation on the fairness of the proceedings as a whole.

For Ukraine, the further implementation of precisely this substantive approach to the
assessment of evidence is of particular importance. National judicial practice should be
guided not only by formal compliance with procedural rules, but also by the need to ensure
a genuine balance between the interests of criminal prosecution and the protection of
fundamental human rights. This constitutes the principal significance of the ECtHR’s legal

positions for the development of modern criminal procedural law in Ukraine.
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KPUMIHAJIbHO-ITIPABOBUM 3AXHUCT OCIB Y ®AKTUYHUX 1
PEECTPOBAHUX ITAPTHEPCTBAX

Kancwokuit Onexkcandp, Tamapenxo I'anuna

B pobomi pozensinymo KpuminaibHO-npagosuli 3axucm ocio, AKi nepebysaiomov Y
YUBITbHOMY NAPMHEPCMEI, (PaKkmuuHoMY CRIgHCUMMI, 0OHOCMAMEesUX NapPMHepPCmeax ma iHuux
Gopmax 6nuzbkux gionocun. OBIPYHMOBAHO, WO CYHACHE KPUMIHAIbHE NPABO MAE Peazy8amu He
JUue Ha HACUTLCMBO V (OPMANILHO 3aPeECMPOBAHOMY Wiito0i, a U HA HACULLCMBO, NPUMYC,
nepeciioy8antsl, NCUX0JI02IUHUL KOHMPONb, eKOHOMIYHE NiONOPAOKY8AHHA MA IHULL NOCALAHHS,
SAKI BUHUKAIOMb ) PeanibHUX CIMIUKUX MIJHCOCOOUCICHUX 36 A3KaX. AKYeHm 3p00eHO Ha 3HAYEeHH]
Gdopmynu «cimeuni abo O1u3bKi 8ioHocunuy y uunuiu cm. 126-1 KK Ykpainu ma nowsmmi
«bnuzbka at0o0unay y npoekmi Hogoeo KK Yrpainu. /Joeedeno, wo 8iocymuicms nOBHOYIHHO20
3aKOHO0AB8Y020 BUSHAHHA YUBLILHUX I OOHOCMAmMesUux napmuepcmse 6 YKpaini ne NosuHHa
npu3e00UmMU 00 3HUNCEHHS DPI6HS KPUMIHAIbHO-NPABOBO2O 3AXUCMY NOMEPNiaux ociob.
Iioxkpecneno, wo npaxmuxa €CILJI i cyuacui xomnapamueni OOCHIONCEHHS €8PONEUCLKO2O
cimelino2o npasa niomeepoxcyroms HeoOXIOHICMb 8I0X00Y 8i0 CYMO POPMAlIbHO20 PO3YMIHHSL
cimetiHux BIOHOCUH Ha KOpucmb JIHOOUHOYEHMPULHOZ2O, G axmuyroeo ma
AHMUOUCKPUMIHAYITIHO20 NiOX00Y.

Knrwouosi cnosa: xpuminanvho-npasoguil 3axucm, OOMAUWIHE HACUILCMBO, ONU3LKI
BIOHOCUHU, YUBLIbHE NAPMHEPCME0, (haKmuyne CRIGHCUMMS, O0OHOCMAmesi Napmuepcmad,

cimelini 8iIOHOCUHU, OUCKpUMIHayisn, npusamue i cimetine sxcumms, €CIIJI.

KpuMiHanbHO-TIpaBOBUI 3aXKUCT OCI0 y LMBUIBHOMY MapTHEPCTBI, (PAKTUYHOMY
CHIBXHUTTI, OAHOCTATEBHX IMAapTHEPCTBaX Ta IHMMX (opmax OIU3BKUX BITHOCUH €
BaYXIMBUM HAMPSMOM PO3BUTKY Cy4aCHOTO KPUMIHAJIBHOTO MTPpaBa, OCKIIBKH HACHIIbCTBO,
npuMycC, TepecliayBaHHS, MPUHUKEHHS, CKOHOMIUYHE MIAMOPSAKYBaHHS  a0o
TICUXOJIOTIYHUN KOHTPOJIb MOXYTh BUHUKATH HE JHIIEC B OQIIIHHO 3apeecTpOBAHOMY
U001, PeanbHe )KUTTS AEMOHCTPYE 3HAYHO MIUPIIUHN CIIEKTP MI>KOCOOUCTICHHX 3B’ SI3K1B:
0co0M MOXXYTh MPOXKHUBATH OJIHIEIO CiM’€l0 6e3 1nuoly, BECTU CHIIbHUI MOOyT, MaTu

CIIUIbHE MaWHO, BUXOBYBAaTH MITEH, MATPUMYBATH OJHE OJIHOIO MaTrepiaibHO W
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eMOLIHO, Tepe0dyBaTH y TPUBAJINX POMAHTHUYHUX 200 MapTHEPCHKUX BITHOCUHAX, Y TOMY
yucil ogHocraTeBuX. Came ToMy KpUMIiHaJIbHO-IIPaBOBa OXOPOHA Ma€ OyTH IPUB’s3aHa
He Jjuiie 10 (OopMajIbHOrO CIMEMHOro crarycy, a mnepeayciM 10 ¢akTy 1CHYBaHHS
OJMM3bKUX BIAHOCHH, Y MeXaxX SKHX MOTepHiia oco0a MOXE€ OINUWHUTUCA Yy CTaHi
3aJIEKHOCTI, BpA3JIMBOCTI ab00 TPUBAJIOrO KOHTPOJIIO 3 OOKy KpuBaHUKA. OcoOnuBe
3HaueHHA TyT Mae cT. 126-1 KK Ykpainu, sika BU3Hayae JOMAaIIHE HACUIBCTBO K YMUCHE
CUCTEMATUYHE BYMHEHHS (DI3UYHOTO, MCHUXOJIOTTYHOTO a00 €KOHOMIYHOIO HACHUJIBCTBA
1010 TTOAPYK¥KS, KOJUIIIHHOTO MOAPY K a00 1HIIOT 0COOH, 3 KO0 BUHHUMN nepeOyBae
yu niepe0yBaB y ciMelHuX abo OJM3bKUX BiAHOCUHAX [1, cT. 126-1].

Takuii miAXiA € TPUHIUIIOBO BaXJIWBHM, OCKUIBKM BIH 3MIIIy€e akKIEHT 13
(dopMalIbHOI O3HAKM NUIIO0Y HA peaJbHUM XapakTep BIJHOCMH MK BHHHOIO Ta
noTepIuIo ocoboro. KpuminansHe mpaBo y 11k chepl Mae 3aXHIAaTH HE «KMOJENb CIM 1
K a0CTpakTHY COLIaJbHY KOHCTPYKIIIO, @& KOHKPETHY JIOJUHY, ii KUTTS, 310POB 4,
TIAHICTh, CBOOOMY, TICHUXOJIOTIYHY Oe3neky Ta aBToHoMito. KoHctutyiis VYkpainu
BU3HAYAE JIIOAWHY, 11 ®KUTTS 1 3I0pPOB’S, YECTh 1 TIAHICTh, HEJOTOPKAHHICTh 1 O€3MeKy
HaMBUILOIO COLIAJBHOK WIHHICTIO, 3aKPIIUIIOE PIBHICTh TPOMAISH MEpea 3aKOHOM 1
3a00opoHsie mpuBLiei 4 OOMEXKEHHS 3a O3HaKaMM, 30KpeMa CTaTi, MepeKoHaHb abo
IHITUMU O3HaKamu [2, cT. 3, 21, 24]. ToMy KpuUMiHATBHO-TIPABOBHM 3aXUCT y OJM3BKHUX
BIJIHOCHHAX HE MOJKE 3aJI€KaTH BiJl TOTO, YA BU3HAE JIepKaBa MEBHUM COIO3 MITIOO0M, U1
Ma€ Iapa MOXJIMBICTh 3apeecTpyBaTH IMApPTHEPCTBO, YW BIAMNOBIAAE TaKUW COIO3
TpaJMIIITHOMY YSBIIEHHIO MpO CiM’10. SIKIo B Mexax (PaKkTUYHOro CHIBXKUTTA abo
napTHEPCTBA BUHUKAE CUCTEMaTHYHE HACUIILCTBO, JIep)KaBa Ma€ pearyBaTH Ha HBOTO SIK
Ha CYCHUJIbHO HeOe3MeuHe NoCATaHHs, a He SIK Ha IPUBATHUN KOHQIIIKT.

3akoH Ykpainu «IIpo 3amob6iranss Ta IpoTUIII0 JOMAITHEOMY HAaCHJIbCTBY» TaKOXK
BUXOJIUTH 13 MIUPOKOTO PO3YMIHHS CIMEHHOTO 1 OJU3BKOTO KOHTEKCTY. BiH perymtoe He
JIMILIE CUTYallii HAaCWJILCTBA MK 0co0amH, siKi epeOyBaroTh y 1UTI001, a i BUNIAJAKH, KOJIH
0co0M MPOKUBAIOTH a00 MPOKUBAIU OJHIEIO CIM’€l0, MepeOyBalOTh YU mnepedyBain y
pPOIUMHHUX a00 OMM3BKUX BIIHOCHHAX, HE3AJIEKHO BiJ (PAaKTy CIIUIBHOTO MPOKUBAHHS Y
MOMEHT BuMHEHHs HacuibcTBa [3]. Lle Mmae Oe3mocepenHe KpHUMIHAIBHO-IPABOBE
3HA4YEeHHsI, OCKIJIbKM 3aKOHO/IaBCTBO MPO 3armo0iraHHs J10MaIlIHbOMY HACUJILCTBY (hopmye
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HIUPIINI 3aXUCHUM KOHTEKCT N5 3acTocyBaHHA cT. 126-1 KK Ykpainu. Y npaktuunomy
BUMIpI 1I€ 03HAYaE, 110 MOTEPIITUMHA MOKYTh OyTH HE JIMIIIE APY>KHWHA a00 YOJIOBIK, a i
KOJIMIIHI TapTHEPH, 0COOH y (PaKTUYHOMY CITIBXKUTTI, 0COOH, sIKi TepedyBau y TPUBATUX
POMaHTUYHMUX BIJHOCHHAX, MapTHEPH, MK SKUMHU ICHYBaja eMoIliiiHa ab0 eKOHOMIYHa
3aJIEKHICTh, @ TaKOXX OCOOM B OJHOCTAaTEBUX CTOCYHKaX, SIKIIO (paKTU4YHI OOCTaBUHU
CBiT4aTh TIPO OJIM3BKICTH, CTATICTh A00 CIMEHHHI XapakTep BIAMOBIIHOTO 3B’ S3KY.

BonHoyac 4ywmHHE ciMeliHe 3aKOHOJABCTBO YKpaiHM 3aJIMIIAETHCS  OLIBII
dbopmanizopanuM 1 TpaauiiiHuM. CiMeHUN KoJekc YKpaiHM BHU3HAYA€ MUIIO0 SIK
CIMEMHHI COI03 KIHKM Ta YOJIOBIKA, 3apEECTPOBAHMIA OPraHOM JEp>KaBHOI peecTparlii
aKTIB IMBUIBHOTO CTaHy, a IPOKMUBAHHS OJIHIEIO CIM’ €10 KIHKH Ta YOJIOBIKa 03 N0y
HE € MIJCTAaBOIO /IJI1 BAHUKHEHHS Y HUX MPaB Ta 000B’s3KIB MOAPYxoks [4, cT. 21]. Pazom
13 TuM CiMEeMHHMI KOJEKC BHU3HAE TEBHI MAaMHOBI HACHiJKK (PAaKTUUYHOTO IMPOKUBAHHS
JKIHKU Ta YOJIOBIKA OJIHIEIO CiM’ €10 0€3 1muTo0y, 30KpeMa 11010 MaifHa, Ha0yToro 3a 4yac
TaKoTro CHUIBHOTO TMpoxkuBaHHsA [4, cT. 74]. Jnd KpuMiHaIbHOTO TMpaBa IIe
CITIBBIJIHOIIIEHHSI Ma€ OCOOJIMBE 3HAUCHHS: HaBiTh SAKIO CIMEHHE IPaBO HE MPHUPIBHIOE
dbakTUyHEe CHIBXKUTTA ab00 OJHOCTATEeBE MAapTHEPCTBO 10 NUIIOOY, IIe HE O3HAYae€, 110
MOTEPIILII 0COOM MalOTh 3aJUIIATHCS 11032 KPUMIHAIBHO-TIPABOBUM 3axucToM. HaBnaku,
KpUMiHAJIbHE TIPaBO MOBUHHO pearyBaTH Ha peajbHy CyCHIbHY HeOe3MEeUHICTh JisSHHS, a
HE Ha (opMarbHy MNOBHOTY UUBUIBHO-IIPABOBOr0 ab0 CIMEIHO-NPABOBOIO CTATyCy
MOTEPILIOT 0COOH.

VY 1bOMy KOHTEKCTI Ba)XJIMBO PO3YMITH, IO JOMAIIHE HACWIBCTBO Yy OJIM3bKUX
BIIHOCHMHAX Mae€ creuudiuny npupoay. BoHo "acTo He 3BOJUTHCSA 10 OJHOPA30BOTO
GbI3UYHOTO Hamaay, a TMPOSBISEThCA SK TPUBATUN KOHTPOJIb HAJA TOBEIIHKOIO,
nepecyBaHHsIM, (piHaHCaMH, CIUIKYBaHHSM, PEMyTalli€l0, CEKCYyalbHOK aBTOHOMIEIO Ta
0COOMCTUMU PilIEHHSIMU moTepmiioi ocoou. Came Tomy cT. 126-1 KK Ykpainu roBoputhb
PO CHUCTEMATHYHICTh (PI3MUHOTO, TICHXOJOTIYHOr0 ab0 EKOHOMIYHOI'O HACHJILCTBA,
HACHIZIKOM SIKOTO MOXYThb OyTH (i3uuHI a00 TCHUXOJOTIYHI CTpPaXKJAaHHS, pPO3Jaau
3JI0pOB’sI, BTpaTa Mpare3aaTHOCTI, EMOITIHA 3aJIeKHICTh a00 MOTIPIIEHHS SIKOCTI KUTTS
notepniioi ocodu [1, ct. 126-1]. Jlyst oci6 y pakTUUHOMY CHIBXKUTTI @00 OJTHOCTATEBUX
NapTHEPCTBaX PU3HK MOXKe OyTH MOCHJIEHUH THUM, IO MOTepmijia oco0a 1HOAI He
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cripuiimae cede K cy0’ €KTa CIeliaJbHOTO MPABOBOTO 3aXKCTY, 00 ii BITHOCHHY HE MAIOTh
giTkoro ogimiHoro crarycy. Lle cTBoproe qoxaTkoBi 6ap’epu 11 3BEPHEHHS JI0 MOJIIIIIT,
OTPUMaHHS OOMEXYBAJIBHOTO TMPHUITHACY, MTOBEICHHS CHCTEMAaTHUYHOCTI HACHIBCTBA ab0
MOSICHEHHS XapaKTepy 3aJIeKHOCTI Bl KPUBIHUKA.

MixxHapoH1 CTaHIapTH 3aXKUCTY B1J] HACUJILCTBA y OJM3bKUX BIJHOCHHAX TaKOXK HE
00MeXyI0Th TIpo0eMy JuIle 3apeecTpoBanuM nuttodom. Konsenttis Pagu €Bpornu mpo
3anmo0iraHHsl HACHUJIBLCTBY CTOCOBHO JKIHOK 1 JIOMAalllHbOMY HACHJIBLCTBY Ta OOpPOTHOY 13
IMMH sIBUILIAMH, BigoMa sik CTaMOyJIbChbKa KOHBEHIIS, BUXOJUTh 13 TOTO, 110 JOMAIITHE
HACUJIbCTBO  OXOIUTIOE aKTHU  (DI3UYHOTO, CEKCyaJbHOTO, IICUXOJIOTIYHOTO  abo
€KOHOMIYHOT'O0 HACHUJILCTBA, SIK1 BIJIOYBAIOTHCS B CIM’1, Y MEXKax JIOMAIIHBOTO OCEPEAKY
a00 M1 KOJIUIIHIMU YH TEMEPIITHIMU HOJAPYKAKSIM UM MAPTHEPAMH, HE3AJIEKHO BIJl TOTO,
YU MPOKUBAE a00 MPOKUBAB KPUBJIHUK Pa30M 13 MOTEPMLIO0 0co0orto [5, cT. 3]. Came 1151
JOTIKa € HaWOUIbII TPUAATHOK JUIsl KPUMIHAJIBHO-NPABOBOIO aHalizy: HeOe3neka
JIOMAITHHOTO HACHIILCTBA BH3HAYAETHCS HE IOPUIMYHOIO HA3BOKO COIO3Y, a OJU3BKICTIO,
MOBTOPIOBAHICTIO, ACHUMETPIEI0 BJIAAM, 3AJCKHICTIO 1 MOXIJIHMBICTIO KPHUBIHHKA
BUKOPUCTOBYBATH AOBIpY 200 CHIJILHUN MOOYT SIK IHCTPYMEHT KOHTPOJIIO.

€Bporneiicbkka KOHBEHIlIS 3 TMpaB JIOJUHU TPSIMO HE BCTAHOBIIOE CIEIIATLHOTO
CKJIaJy 3JIOUMHY IOJ0 JOMAIIHBOI'0 HACUIBCTBA, OJJHAK 11 ITOJIOKEHHS MAIOTh BAXKIIUBE
3HAYEHHSA JIJIs1 KpUMIHAJIBbHO-TIIPABOBOI0 3aXKMCTy 0Cl10 y OnM3bKuX BiHOCUMHAX. [IpaBo Ha
KUTTS, 3a00pOHa KaTyBaHHS 1 HENIOJACHKOTO YW TaKOro, IO TMPUHUXKYE TiTHICTD,
MOBOKEHHS, MPaBO Ha IOBAary J0 MPUBATHOTO 1 CIMEHHOTO KHUTTS, a TaKOX 3a00poHa
JUCKPUMIHAILIT CTBOPIOIOTH JIJIsl JAEp>KaBU MO3UTHUBHI 3000B’s3aHHS 00 3aMO0IraHHs
HACUJILCTBY, €(EKTHBHOTO PO3CIIAyBaHHS Ta HEAOMYIICHHS BHOIPKOBOTO abo
yrnepepkeHoro 3axucty [6, cTr. 2, 3, 8, 14]. Sxmo aepkaBa (GopMallbHO BU3HAE
KpUMIHAJIGHY  BIJMOBIJAIBHICTG 3a JIOMAIIHE HACWIBCTBO, aje Ha MPAKTHIl
MIPAaBOOXOPOHHI OpPTraHU BIAMOBISIOTHCS 0auuTU ONMW3BKI BITHOCHHH y (HaKTHIHOMY
CHIBXUTTI ab0 OJHOCTATEBOMY TMAPTHEPCTBI, BUHUKAE PU3UK JAUCKPUMIHALIAHOTO
3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY. Y TakoMy pa3l OJHAa 1 Ta cama 3a 3MICTOM

MOBEIHKAa KPUBJHUKA MOXE OTPUMYBATH Pi3HY MPABOBY OIL[IHKY JIMIIE 4Yepe3 Te, 110
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norepmina ocoba nepedyBaiia He B 3apeeCTPOBAHOMY HLTIOO01, a B 1HIIIH (hopmi OJIM3BKOTO
3B A3KY.

Jluckycis nmpo MUBLIRHI TAPTHEPCTBA B YKPaiHi TOJATKOBO aKTyalli3ye€ 11 MUTAHHS.
[Ipoexkt 3akony VYkpainu «[Ipo iHcTUTYT peecTpoBaHux mapTHepcTB» Ne 9103,
3apeectpoBanuil y BepxosHiit Pani Ykpainu 13 6epesnst 2023 p., mponoHye 3anpoBaiuTh
paBoBy (opMy apTHEPCTBA JJIs ABOX MOBHOJITHIX OCi0 O/iHI€T a00 pi3HOI CcTaTi, AKi HE
nepedyBalTh y NUII0O01 MK 00010 4 3 IHmMHMMHU ocobamu [7]. CtaHoM Ha pgaTy
NIArOTOBKH LIMX TE€3 BIH HE HA0YB CTaTyCy 3aKOHY 1 3aJIMIIAETHCS CaMe 3aKOHOIIPOEKTOM.
HMoro mosiBa, OfHAK, CBiMUMTH HPO HASBHICTH CYCIIIBHOI Ta IIPaBOBOi NOTPEOH Y
BPETyJIOBaHHI BIJIHOCUH, SIKI BXE ICHYIOTh (DAKTHYHO, aje HE MalTh HAJIEKHOTO
paBoBOTrO opopmiIeHHA. |1 KpUMiHATBFHOTO TpaBa 1€ BaXJIMUBO 3 IBOX mpuyuH. [1o-
nepie, odiliiiHe BUSHAHHS MAPTHEPCTB MOTJIO O CIIPOCTUTH BCTAHOBJICHHS XapaKTepy
BIJIHOCMH MK BUHHUM 1 notepnumM. [lo-apyre, HaBiTh A0 YXBaJ€HHSI TAKOTO 3aKOHY
BIJICYTHICTb PEECTpAllii HE MOBHHHA OYTH NEPEIIKO0I0 IJIsl 3aXUCTY MOTEPMiI0i 0coOM 3a
cT. 126-1 KK VYkpainu, sxio pakTudai 00CTaBUHU MIATBEPIKYIOTh HAsIBHICTh CIMEHHUX
a00 OJIM3BKHUX BITHOCHH.

[IpakTrka €Bponeiicbkoro cyay 3 Mpas JIFOJIUHU MMOCTYIOBO chopMyBaia miIxif, 3a
SKUM OJTHOCTATeBl Mapu MOXYTh NepeOyBaTu He jnumie y cdepi mpuBaTHOTO, a U
ciMerinoro xuttd. Y cnpasi Oliari and Others v. Italy — «Omiapi Ta a1 npotu Itamii»
— €CIJI Bu3HaB, MO BIACYTHICTh OyAb-IKOI MPaBOBOI (OPMU BU3HAHHS 1 3aXUCTy
OJIHOCTATEBUX Tap cTaHoBWIIA nopyiieHHs cT. 8§ Konpentnii [8]. Lle piteHHs BaxInBe HE
TUIBKH IS CIMEMHOT0 a00 IUBIJILHOTO MpaBa, a ¥ 711 KpUMIHAJIBHO-TIPABOBOI MOJIITUKHU.
SIku10 ogHOCTaTEeB1 MApPTHEPH 37]aTHI YTBOPIOBATH CiMEIHE )KUTTA y po3yMiHH1 KoHBeH11i,
TO HACHJILCTBO B M@XaX TaKMX BIJIHOCHH HE MOXE PO3TJISAATUCS K MEHII 3HAUyIIe abo
MEHIIT CYCHIIbHO HeOe3nmeuHe. 3aXUCT BiJ HACHUILCTBA Ma€ OyTH OJHAKOBUM IS BCIX
oci0, skl nepeOyBalOTh y MOPIBHIOBaHIN CUTyallll OJIM3bKUX BITHOCHH, HE3AJIEKHO BIJ
cTaTi napTHepiB a00 GOPMaATIbHOT MOKIIMBOCTI 3aPEECTPYBATH COIO3.

Oco6mmBo noka3zoBuM s Ykpainu € pimenas €CIUI y cnpasi Maimulakhin and
Markiv v. Ukraine — «Maiimynaxin 1 MapkiB npotu Ykpainu». Cya KOHCTaTyBaB
nopyuieHHs cT. 14 y noennanHi 31 cT. 8§ KoHBeHIii yepe3 BiACYTHICTh Oyb-gK0i (popMu
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IIPABOBOT'0 BU3HAHHS 1 3aXUCTY OJJTHOCTATEBOI MapH MOPIBHIHO 3 PI3HOCTATEBUMHU MapamMu
[9]. Anst TeMH KpUMiHAJIBHO-IIPABOBOI'O 3aXMCTY 1€ PIIIEHHS Ma€ MMOABIIHE 3HAYEHHSI. 3
OMHOTO OOKY, BOHO MPSIMO CTOCYETHCS ITUBUILHO-IIPABOBOTO Ta CIMEHHO-IIPABOBOTO
BU3HAHHA OJHOCTATE€BUX MApTHEPCTB. 3 1HIIOrO OOKYy, BOHO 3aJa€ HIMPUINI
AHTUJIMCKPUMIHALIHUI CcTaHAapT: Jep)kaBa HE IOBHHHA CTBOPIOBATH TaKy IMPaBOBY
CHUTYyallil0, 3a AKOi OJHa rpymna oci0d y ONM3bKMX BiAHOCHMHAX (AKTUYHO MO30aBICHA
IOPUIMYHOI BHUJIUMOCTI. SIKIIO Taka HEBUAMMICTb IEPEHOCUTHCS y KpUMIHAJIbHE
NPOBA/DKCHHSA, TIOTEPHiJi B OJHOCTATEBUX TMMAPTHEPCTBAX MOXYTh CTUKATHCA 3
HEJIOBIPOIO, CTUTMATH3AIII€I0 200 HEMPABUILHUM TIIYMayeHHSIM XapakTepy BIAHOCHH, 110
3HIKYE €(DEKTUBHICTh 3aXHUCTY.

CydacHi JOCHI/DKEHHS TIPaBOBOTO CTAaTyCy OJHOCTAT€BHX TApTHEPCTB Yy
€BponericbkoMy Coro31 MIATBEPKYIOTh, L0 MUTAaHHS MPAaBOBOTO BU3HAHHS TaKUX
COI031B YK€ JJaBHO BUUIILIO 32 MEX1 CYyTO CIMEHHO-IIPaBOBOi AUCKYCli. BOHO cTOCy€eThCs
MPUBATHOTO 1 CIMEMHOTO KUTTS, HEAUCKPUMIHALIII, JOCTYNy JO0 COLIJIbHUX, MATHOBHX,
KUTJIOBHX, CHAJKOBUX Ta aJIMIHICTPAaTUBHUX IPaB, a TAaKOX PIBHOTO CTABJICHHS 3 OOKY
JepkaBu. Y KOMIIAPATUBHOMY aHalli31 OJIHOCTATEBUX ILIIO0IB 1 HUBUIBHUX MAPTHEPCTB Y
€poni miakpecnoeTbes 3HadeHHs npakTuku €CILII, 30kpema cripaB Oliari and Others v.
Italy, Orlandi and Others v. Italy, P.B. and J.S. v. Austria, Schalk and Kopf v. Austria Ta
Maimulakhin and Markiv v. Ukraine, 1 moCTymoBOTro Mepexoay BiJ CHPUUHATTS
OJIHOCTAaTEBUX BIHOCHH JIMIIE SIK MPUBATHOI chepu M0 iX PO3yMIHHS SIK CIMEHHOTO
KUTTS, 110 TOTpedye MpaBOBOro Bu3HaHHA 1 3axucTy [10]. i KpuMiHanbHO-ITPaBOBOI
IUIOLMHY 1I€ O3HAYaE, 1110 HEBU3HAHHS MAPTHEPCTBA Y HUBUILHOMY a00 ciMeitHOMY IpaBi
HE TIOBUHHO NEPETBOPIOBATHCS Ha (PAKTUYHE IMOCJIA0JICHHS 3aXUCTY BiJ JOMAIIHHOTO
HACWJIbCTBA, TEpPECHiAyBaHHSA, NPUMYCYy 4YH IHIIUX TOCATaHb Yy MeXax OJIM3BKUX
BIJTHOCHH.

KpuMinanbHO-TIpaBOBH 3aXHCT 0Ci0 y OJM3BKHUX BITHOCHHAX MAa€ OXOILUTIOBATH HE
JIMIIE JAOMAIHE HACUJIBLCTBO y BY3bKOMY PO3YMIHHI, @ ¥ CYMIXHI MOCATaHHS: MOTPO3Y
BOMBCTBOM, YMHCHE TUIECHE VIIKO/DKEHHS, HE3aKOHHE IM030aBJIEHHS  BOJI,
OPUMYILIYBaHHS, HOPYLIEHHS HEJOTOPKAaHHOCTI NPHUBATHOIO JKUTTH, CEKCyaJbHE
HACHJIbCTBO, IEPECIIIyBaHHs, IIAHTAXK, OIIUPEHHS IHTUMHHUX MaTepialiiB, TOBEACHHS J10
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camoryOcTBa, a B HAUTSXKYMX BUIAJKaX — yMUCHE BOMBCTBO. OqHak came cT. 126-1 KK
VYkpainu € UEHTpajdbHOI [IJIsi aHallidy, 00 BOHA [O03BOJISE IMOOAYUTH CIEHU(IKY
HAaCHJIbCTBAa SIK CHUCTEMATHMYHOTO TMPOLECYy, a HE JHIIE SIK OKPEMOro emi3ony. Y
(haKTHYHOMY CHIBXHUTTI a00 MapTHEPCTB1 KPHUBIHHK MOXKE€ BHUKOPHUCTOBYBATH CITLJIbHE
JKUTI0, (PIHAHCOBY 3aJICKHICTh, CIUIBHI COINlalIbHI 3B’SI3KH, CTpaxX pPO3TOJIOMICHHS
CEeKCyaJbHOI Opl€HTAIlli, 3aJIeKHICTh B JOTIALY, EMOIIWHY MNPUXWIBHICTH a0
BIJICYTHICTh POJIMHHOI MIATPUMKHU SIK IHCTPYMEHTH TUCKY. TOoMy mpaBo3acToCyBad Mae
BCTAHOBJIIOBAaTH HE TUIBKM (AaKT (HI3UYHOrO0 BIUIMBY, a W KOHTEKCT BIJHOCHH,
MOBTOPIOBAHICTh MOBEAIHKH, CIIOCIO KOHTPOJIIO, XapaKTep 3aJI€KHOCTI Ta HACIIIKY JJIs
SIKOCTI JKUTTSA MOTEPIIIIOT 0COOU.

JlomaTkoBe 3HAYCHHS IS Ii€1 TEMU Ma€ MPOEKT HOBOTO KpHMIHAIBHOTO KOAEKCY
VYkpainu cranom Ha 22 motoro 2026 p. BiH He BUKOPHCTOBY€E TEpMIHH «IUBUIbHE
MapTHEPCTBO», «PEECTPOBAHE MAPTHEPCTBO» YH «OJHOCTATEBE MAPTHEPCTBO» SIK
CaMOCTIIHI O3HAKHU CKJIaly KPUMIHAJIIBHOT'O IPABONOPYIIEHHS, OJJHAK MPOMOHYE MIUPIILY
KOHCTPYKIIO «OJU3bKOT JIOJUHNY. Y TJocapii MPOEKTY ONM3bKa JIOUHA BU3HAYAETHCS
K 4JieH ciM’1 abo 1HIIa JIFOIMHA, IHTEPECH SIKOi MalOTh CYTTEBE 3HAUEHHS JU1s ocoou [11,
ct. 1.1.1]. Cam ckiaag AOMAIIHBOTO HACWJIBCTBA y TMPOEKTI CHOPMYIHOBAHO SIK
CHUCTEMaTUYHE 3aCTOCYyBaHHSA (PI3UYHOTO, TICUXOJOTIYHOTO a00 EKOHOMIYHOTO
HACHJICTBA MO0 OJNM3BKOI JIIOAWHU YU KOJHMIIHBOTO TOIPYXOKS, IO CHPUYUHHIIO
NOTEepNUTiNA MoauHI (i3udHI a00 TICUXOJIOTIYHI CTpa)XAaHHs, Po3ial 370pOB’s, BTpaTy
npare3aTHOCT1, EMOLIIHY 3aJIeXKHICTh a00 MOTripIiIeHHs SKOCTI i1 *)uTTA [11, cT. 4.6.4].
KpiMm Toro, mpoekT okpeMo mnepeadadae MpOBUHY Yy BUIVISII JOMAIIHbOIO HAaCHJIbCTBA
M0/I0 ONM3bKOI JIOJUHU YU KOJMIIHBOTO TOAPYXIKS, SKIIO BOHO HE CIPUIMHUIIO
HACHIKIB A1l moTepninoi moauau [11, cr. 4.6.14]. Takuit miaxia 3arajioM pyxaeTbes y
MPaBUILHOMY HampsiMi, OCKUIBKM TIOHSTTS «OJM3bKa JIOJWHA» TOTEHIIHHO MOXKe
oXonuTH (HaKTHYHE CIIBXHUTTS, MUBUILHE MapTHEPCTBO, OJHOCTATEBE MAapPTHEPCTBO Ta
1HII cTaii ocoOucTi 3B’si3ku. BoaHouac moBHICTIO mpoOJjieMy BIH HE ycCyBae, 00 He
MICTUTh TPSIMOI 3TaJKU MPO MAPTHEPChKI BITHOCUHHU, & TOMY MPAKTUYHA SIKICTh 3aXUCTY
3aJIe)KaTUME BiJ TOTO, HACKIIBKM IITUPOKO 1 HEIUCKPUMIHAIIIHHO CyAu Ta OpraHu
JOCYZIOBOTO PO3CIiTyBaHHS TIIYMauYUTUMYTh TIOHSTTS OJU3BKOCTI.
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VY HaykoBOMy MaHl Isi TeMa mepeOyBae Ha MEpeTHHI KPHUMIHAJIBHOTO TpaBa,
CIMEWHOTO MpaBa, aHTUAUCKPUMIHAIIMHOTO MpaBa, TeHIepHuX cTy a1 1 npaktuku €CIIL.
VY cygacHii KOMMOapaTUBHIN JiTEpaTypi MiIKPECTIOETHCSA, IO €BPOTECHChKE CiMEHHe
MpaBoO IOCTYIIOBO 3MIHIOETHCSA MijJ BIUIMBOM PI3HOMAaHITHOCTI CIMEHHHUX CTPYKTYD,
CTaHJIapTIB MpaB JIFOAWHHU, TEHACPHOI PIBHOCTI Ta MOTPeOH y CIpaBeJIMBOMY BU3HAHHI
He()IHAHCOBHMX, EMOIMHUX 1 JJOTVISIOBUX BHECKIB y cimedHe »xurrs [12]. s
KPUMIHAJILHO-TIPABOBOTO 3aXMCTY II€ O3HAYAE, 10 MOHATTA «OJMU3bKI BIJIHOCUHU» Ma€e
TIyMauuTUCA HE (popMaIbHO, a 3MICTOBHO. BupilanbHUMU MaroTh OyTH peasibHi O3HAKU
BIJIHOCUH: CTajiCTh, JOBIpa, CHUIbHMI NOOYT, B3aEMHA MIATPUMKA, €MOLIHAa abo
EKOHOMIYHA 3aJIeKHICTh, MONEPEIHE CIUIbHE MPOXKUBAHHS, IHTEHCUBHICTH OCOOUCTOTO
3B’SI3KY, @ TAKOXK 3aTHICTh KPUB/IHUKA BUKOPUCTOBYBATH 111 OOCTABUHU JIJIsl 3aMIOA1STHHS
HIKOJTH.

OTXe, KpUMIHAJIBHO-NIPABOBUM 3axXUCT 0CI0 Yy UMBUIBHOMY HapTHEPCTBI,
(aKTUYHOMY CHIBXHTTI, OJHOCTATEBUX IMAPTHEPCTBAX Ta I1HIIMX (opMax OIU3BKUX
BIIHOCUH Mae OyAyBaTHCS Ha JIOJMHOIEHTPUYHOMY, AHTUIUCKPUMIHAIIITHOMY Ta
dakTiHuHOMy miaxomi. Moro 3micT monmsrae He B TOMy, MO0 KpHMiHAJbHE MPaBO
CaMOCTINHO BHUPINTYBAJIO MUTAHHS NMUTIOO0Y a00 CiIMEMHOro CTaTycy, a B TOMY, 1100 BOHO
eeKTUBHO 3aXMINAJ0 TMOTEPHuTy O0co0y B HACWIbCTBA TaM, J€ ICHYE pealbHa
OJIM3BKICTb, 3aJICKHICT 1 MOXKJIMBICTD 3JI0BXKMBAHHS 10BIpOI0. BIICyTHICTh 3aKOHO/1aBYO
0(hOpMIICHOTO THCTUTYTY IUBIILHOTO MAPTHEPCTBA HE MOBUHHA OyTH MEPENTKOAO0 IS
KBaTi(iKallii JOMaIIHbOr0 HACKUJILCTBA 00 IHIIUX KPUMIHAJIBHUX MMPABOMOPYIIEHb, SKIIIO
dbakTHyH1l 0OCTaBUHM JIOBOJSATH ICHYBaHHS OJu3bkuX BigHOCHH. [IpoekT HOBOoro KK
VYKkpaiHu 9aCTKOBO BPaxOBYE ITf0 MPOOJIEMATUKY Yepe3 KaTeTropiro «OIM3bKOI JTFOIUHI,
ajie J1sl MOBHOI BU3HAYEHOCTI OakaHUM OyJio O mojanibllie Y3ro/HKeHHS KPUMIHAJIBHO-
IPaBOBOI TEPMIHOJIOTIT 13 MallOyTHIM 3aKOHOJABCTBOM TIPO PEECTPOBAaHI MapTHEPCTBA,
SKIIO BOHO Oyzae yxBajieHe. Takuil miaxia BiAMOBIAA€ KOHCTUTYLIMHOMY NPUHIIUITY
ToACchKOI TiaHocT, nonoxkeHHs M KK Ykpainu, crannapram CtaMOyJibCbKOi KOHBEHIIIT,
npaktuii €CIUI Ta cygyacHOMy pO3yMIHHIO KPUMIHAJIBHOTO MpaBa SIK IHCTPYMEHTY

3aXHCTY JIIOJAWHU, a He JIHIIe (OpMaTbHUX COIIaTbHUX THCTUTYTIB.
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BucnoBku. KpumiHanbHO-TIpaBoBHiA 3axucT y cdepl ONM3BKUX BITHOCHH Mae
OXOILJIIOBATH BCI peaibH1 (popMU apTHEPCHKOT, CIMEMHOT a00 KBa31-CIMEMHOT OJIM3bKOCTI,
y Mexax SKUX ocobda MOXE CTaTd TMOTEpIJo BiJl CHUCTEMAaTHYHOTO (Di3UYHOTO,
MICUXOJIOTIYHOTO YA €KOHOMIYHOTO HacuiibcTBa. YnHHa penakinis cT. 126-1 KK Ykpainu
CTBOPIOE [IJISl LILOTO JOCTaTHbO THYYKY HOPMATHBHY OCHOBY, OCKUIbKH MOpS 13
HOJIPYAOKSIM 1 KOJUIIHIM TOAPYXOKAM MPSIMO 3Tafye 1HITY 0co0y, 3 SKOI BUHHHIMA
nepedyBae abo nepedyBaB y CiIMEHHUX 4K ONM3BbKUX BigHOCHMHAX. HallO11bI1 BaXKIUBUM
JUIS TIPaBO3aCTOCYBaHHS € HE (OpMaNbHHMI CTAaTyC COI03y, a (aKTHYHUN XapakTep
BIJIHOCHH, HAasIBHICTh €MOI[iHHOI, MOOYyTOBOi, €KOHOMIYHOiI a0O0 1HIIOI 3aJIeKHOCTI,
MMOBTOPIOBAHICTh HACHJIBHHUIIBKOT MOBEIIHKK Ta ii BIUIMB HA SKICTh JKHTTS MOTEPHiIOL
ocobu. Ocobu y (PakTUYHOMY CHIBKUTTI, LUMBIILHUX NApPTHEPCTBAX, OJHOCTATEBUX
napTHEpCTBax Ta 1HMMX (Gopmax OIM3bKUX BIIHOCHUH MOBUHHI MaTW PIBHUHN JOCTYH JI0
KPUMIHAJIBHO-IIPABOBOTO 3aXHUCTy. 3aKOHOMPOEKT Ne 9103 mpo 1HCTUTYT peecTpOBaHUX
MapTHEPCTB TMOKH 110 HE € 3aKOHOM, a TOMY HE CTBOPIO€ YHHHOTO MPABOBOTO CTaTyCy
peectpoBanux naptHepiB. [Ipoekt HOBoro KK VYkpainu yacTkoBO BHpIIIy€e BiANOBIAHY
npo0OyieMaTUKy 4Yepe3 MOHATTS «OJiu3bka ITIOJuHA» Ta (DOPMYIIOBaHHS JOMAITHBOTO
HACHJIBCTBA MO0 ONM3BKOI JIFOAMHU YU KOJUIIHBOTO TMOAPYAOKS, OJTHAK HE HA3HBAE
npsMO [MBUIBHI, ¢akThuuHi abo omHocTareBl mapTtHepcTBa. Came TOMY KIHOYOBUM
3aIMIIAETHCS HEOUCKPUMIHALIIMHE, 3MICTOBHE W (DaKTHUYHE TIYMAu€HHS OJM3bKUX

BIJIHOCUH Y KPUMIHAJIBHOMY TIPOBAJKEHHI.
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The theses examine criminal-law protection of persons in civil partnerships, de facto
cohabitation, same-sex partnerships and other forms of close relationships. It is argued that
criminal law should respond not only to violence within formally registered marriage, but also
to violence, coercion, psychological control, economic domination and other forms of abuse
arising within real stable interpersonal ties. The emphasis is placed on the importance of the
formula “‘family or close relationships” in Article 126-1 of the Criminal Code of Ukraine and
the concept of “close person” in the Draft New Criminal Code of Ukraine. The paper concludes
that the absence of full legislative recognition of civil and same-sex partnerships in Ukraine
should not reduce the level of criminal-law protection available to victims. The case law of the
European Court of Human Rights and contemporary comparative studies of European family
law confirm the need to move from a purely formal understanding of family relations toward a
human-centred, factual and anti-discriminatory approach.
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PROBLEMS OF QUALIFYING WAR CRIMES ACCORDING TO THE
ELEMENTS OF THE OBJECT AND THE OBJECTIVE SIDE: THE CURRENT
CRIMINAL CODE OF UKRAINE AND THE DRAFT NEW CRIMINAL CODE

OF UKRAINE

Thor Tatarenko, Liubov Kotova

The theses examine problematic aspects of qualifying war crimes according to the elements
of the object and the objective side of the offence. Particular emphasis is placed on the blanket
nature of Article 438 of the Criminal Code of Ukraine, the need to establish a nexus between the
act and an armed conflict, the determination of the victim’s status, the distinction between a
civilian object and a military objective, the qualification of shelling of populated areas and
civilian infrastructure, destruction of property, sexual violence, unlawful displacement of the
population, and omissions by commanders. The current model of criminal-law regulation is
compared with the provisions of the Draft new Criminal code of Ukraine, in which war crimes
are detailed according to the types of violations of international humanitarian law. It is
substantiated that the current Article 438 of the Criminal code of Ukraine provides a general
normative basis for prosecuting war crimes, however, due to its blanket nature, it requires a high
level of international-law specification. The Draft new Criminal code of Ukraine is more
systematic, since it directly enshrines the key elements of war crimes in the text of the criminal
law.

Keywords: war crimes, object of the offence, objective side, international humanitarian law,
armed conflict, civilian population, military objective, shelling, command responsibility, Draft
new Criminal code of Ukraine.

The problem of qualifying war crimes according to the object and the objective side
is one of the most complex issues in contemporary criminal law of Ukraine. Its complexity
lies in the fact that a war crime is not simply any criminal offence committed during
wartime. Murder, torture, unlawful deprivation of liberty, sexual violence, destruction of
property, forcible displacement of the population, or shelling may constitute either
ordinary criminal offences or war crimes. What is decisive is not only the external result

of the act, but also its nexus with the armed conflict, the status of the victim or object, the
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nature of the violated rule of international humanitarian law, and the circumstances in
which the act was committed.

The current Article 438 of the Criminal Code of Ukraine establishes liability for
violations of the laws and customs of war, in particular for cruel treatment of prisoners of
war or the civilian population, deportation of the civilian population for forced labour,
pillage of national valuables in occupied territory, the use of means of warfare prohibited
by international law, other violations of the laws and customs of war provided for by
international treaties, as well as the issuing of an order to commit such acts (Criminal Code
of Ukraine, 2001, Art. 438). It is precisely the formula «other violations of the laws and
customs of war» that makes the provision flexible, but at the same time problematic. For
proper qualification, it is not sufficient to refer to Article 438 of the Criminal Code of
Ukraine; it is necessary to establish which specific rule of international humanitarian law
was violated, which object was under protection, and in what exactly the objective side of
the offence manifested itself. International humanitarian law establishes the limits of
permissible violence during an armed conflict by protecting persons who do not take part,
or who have ceased to take part, in hostilities, as well as by restricting the means and
methods of warfare (Melzer, 2020).

Within this study, nine key problems of qualifying war crimes according to the object
and the objective side may be identified: defining the special object of a war crime;
establishing the status of the victim; proving the nexus between the act and the armed
conflict; qualifying shelling of populated areas and civilian infrastructure; distinguishing
between a civilian object and a military objective; qualifying destruction, damage, or
appropriation of property; qualifying sexual violence as a war crime; legally assessing
unlawful displacement, deportation, and crimes against children; and establishing the
criminally relevant omission of a commander or superior. Below, the legal issues
associated with each of these problems are briefly outlined in comparison with the current
Criminal Code of Ukraine and the Draft new Criminal code of Ukraine.

The first problem is defining the special object of a war crime. In ordinary criminal
offences, the object is often defined through a specific protected interest: life, health,
property, or liberty. In war crimes, this is insufficient. If a civilian is killed in occupied
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territory, the object is not only human life, but also the international order for the
protection of the civilian population during an armed conflict. If a residential building is
destroyed, the object is not only the right of property, but also the regime of protection of
civilian objects. If a prisoner of war is tortured, the object is not only health or dignity, but
also the special regime governing the treatment of persons who have ceased to take part
in hostilities. The current Article 438 of the Criminal Code of Ukraine does not directly
disclose this multi-level nature of the object; therefore, it must be derived from
international humanitarian law, in particular from the provisions of the Geneva
Convention relative to the Protection of civilian persons in time of war (Geneva
Convention IV, 1949, Arts. 27, 33).

The second problem is establishing the status of the victim. For qualification
purposes, it is not sufficient to state that the victim was a «local resident,» a «detainee,» a
«serviceman,» or a «prisoner.» It is necessary to determine the victim’s status within the
system of international humanitarian law. A civilian is protected from attack for as long
as he or she does not take a direct part in hostilities. A serviceman may be a lawful military
target during combat, but becomes a protected person if he or she lays down arms,
surrenders, is wounded, sick, or otherwise placed hors de combat. For this reason, the
killing of a serviceman during combat is not automatically a war crime, whereas the killing
of a prisoner or a wounded person constitutes a grave violation of the laws and customs
of war. The norms of Additional Protocol I, which establish the principle of distinction
and the protection of the civilian population and civilian objects, are also important for the
proper determination of the victim’s status (Protocol Additional to the Geneva
Conventions [Protocol I], 1977, Arts. 48, 51, 52). The current Article 438 of the Criminal
Code of Ukraine only generally refers to prisoners of war and the civilian population,
which complicates the practical determination of the victim’s special status.

The third problem is proving the nexus between the act and the armed conflict. War
must not serve merely as a general historical background. For qualification under Article
438 of the Criminal Code of Ukraine, it must be proven that the armed conflict itself
created or substantially determined the conditions in which the crime was committed,
influenced the choice of the victim, the manner of action, or the perpetrator’s

- 208 -



opportunities. A similar logic can be observed in the Rome Statute of the International
Criminal Court, where war crimes are regarded as serious violations of international
humanitarian law connected with an international or non-international armed conflict
(Rome Statute of the International Criminal Court [Rome Statute], 1998, Art. §). In the
practice of the International Criminal Tribunal for the former Yugoslavia, this criterion is
known as nexus - the connection between the act and the armed conflict. This is important
for distinguishing a war crime from an ordinary criminal offence. For example, the theft
of property by a serviceman is not always a war crime. If property is stolen for selfish
motives outside the context of occupation, hostilities, or control over the civilian
population, ordinary criminal qualification may be possible. However, if property is seized
from civilians in occupied territory under the authority of armed forces, as part of
intimidation or systematic pillage, the act acquires the features of a war crime. The Draft
new Criminal code of Ukraine partially addresses this problem by dividing war crimes
into violations committed in the context of international and non-international armed
conflicts (Working Group on the Development of Criminal Law, 2026), Section 11.4).
The fourth problem is the qualification of shelling of populated areas and civilian
infrastructure. In such proceedings, the consequences are often recorded: deaths of
civilians, injuries, destruction of housing, damage to hospitals, schools, energy facilities,
or transport infrastructure. However, the consequences in themselves do not yet prove a
war crime. It is necessary to establish whether the object was civilian, whether it could
have been a military objective, whether the attack was indiscriminate, whether the
expected harm to civilians was excessive in relation to the concrete and direct military
advantage anticipated, and whether precautionary measures were taken. In the Appeal
Judgment in Prosecutor v. Kunarac, Kova¢ and Vukovi¢, it was emphasized that the crime
does not necessarily have to be committed directly during combat; however, the armed
conflict must have substantially influenced the perpetrator’s ability to commit the crime,
his decision, the manner of action, or the status of the victim (Prosecutor v. Kunarac et
al.,2002). A practical mistake lies in the fact that the prosecution sometimes focuses only
on the result of shelling, without analysing the decision to attack: whether there was a
military objective, what weapon was used, whether it allowed precise targeting, whether
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the area was densely populated, and whether it was possible to choose another method of
attack. The current Article 438 of the Criminal Code of Ukraine does not detail the types
of unlawful attacks. The Draft new Criminal code of Ukraine expressly provides for
liability for attacks against the civilian population, civilian objects, humanitarian and
peacekeeping missions, as well as for clearly disproportionate attacks (Working Group,
2026, Art. 11.4.3).

The fifth problem is distinguishing between a civilian object and a military objective.
An object cannot automatically be considered civilian merely because in peacetime it had
a civilian purpose. A bridge, railway junction, power plant, administrative building,
school, or hospital may have a different legal status depending on its actual use. At the
same time, an object cannot be recognized as a military objective merely because of an
abstract possibility that it may be used for military purposes. A military objective is only
an object that makes an effective contribution to military action and whose destruction or
neutralization offers a concrete military advantage. The Elements of Crimes of the
International Criminal Court also proceed from the need to establish the context of an
armed conflict, the status of the object, and the nexus between the act and that conflict
(International Criminal Court [ICC], 2011). The Draft new Criminal code of Ukraine
directly links liability to an attack against a civilian object, that is, an object that is not a
military objective, and separately mentions buildings dedicated to religion, education, art,
science, or charitable purposes, historical monuments, hospitals, and places where the sick
and wounded are collected, provided that they are not military objectives (Working Group,
2026, Art. 11.4.3).

The sixth problem is qualifying destruction, damage, or appropriation of property.
Under the current Criminal Code of Ukraine, such acts may compete with Article 438,
Article 432 on pillage, Article 433 on violence against the population in an area of military
operations, as well as with ordinary criminal-law provisions on theft, robbery, brigandage,
or intentional destruction of property (Criminal Code of Ukraine, 2001, Arts. 185, 186,
187, 194, 432, 433, 438). The most typical mistake is to call any theft of property by
military personnel «pillage», although Article 432 of the Criminal Code of Ukraine
concerns the theft on the battlefield of things found on the dead or wounded (Criminal
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Code of Ukraine, 2001, Art. 432). If property belonging to the civilian population is seized,
destroyed, or appropriated in occupied territory, under the control of armed forces, or
under the pretext of military necessity, such conduct may constitute a war crime. The Draft
new Criminal code of Ukraine distinguishes these situations more precisely: it provides
for extensive destruction or appropriation of property not justified by military necessity,
destruction or seizure of the enemy’s property without imperative military necessity, and
pillage of a town or settlement (Working Group, 2026,, Arts. 11.4.2, 11.4.3).

The seventh problem is qualifying sexual violence as a war crime. The current Article
438 of the Criminal Code of Ukraine does not directly mention rape, sexual slavery, forced
pregnancy, forced sterilization, or other forms of sexual violence (Criminal Code of
Ukraine, 2001, Art. 438). Such acts may be covered by the formula «other violations of
the laws and customs of war» with reference to the Rome Statute and international
humanitarian law (Rome Statute, 1998, Art. 8). The list of war crimes under the Rome
Statute of the International Criminal Court and their sources in international humanitarian
law also confirms that sexual violence may constitute an independent form of war crime
(International Committee of the Red Cross [ICRC], 2023). However, in practice, the
absence of a direct reference to sexual violence in Article 438 of the Criminal Code of
Ukraine creates a risk that the wartime context will be lost and the act will be qualified
only as an ordinary criminal sexual offence. In such a case, the object of the offence is not
fully reflected: it is not only sexual liberty or sexual inviolability, but also dignity, bodily
autonomy, and the protection of the person in the context of an armed conflict. The Draft
new Criminal code of Ukraine expressly includes rape, sexual slavery, enforced
prostitution, forced pregnancy, forced sterilization, and other forms of sexual violence
among the elements of war crimes (Working Group, 2026, Arts. 11.4.3, 11.4.5).

The eighth problem is the legal assessment of unlawful displacement, deportation,
and crimes against children. Not every movement of civilians during war is a crime:
evacuation may be lawful if required by the security of the civilian population or by
imperative military necessity. By contrast, forcible displacement without such grounds,
especially from occupied territory, is a serious violation of international humanitarian law
(Geneva Convention IV, 1949, Art. 49; Rome Statute, 1998, Art. 8]. The current Article
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438 of the Criminal Code of Ukraine already covers the unlawful transfer or deportation
of a child, unjustified delay in the repatriation of a child, and the recruitment or use of a
child in an armed conflict (Criminal Code of Ukraine, 2001, Art. 438). The Draft new
Criminal code of Ukraine details these acts more broadly: unlawful deportation or transfer
of protected persons, the transfer by an occupying power of parts of its own civilian
population into occupied territory, the deportation of the population of occupied territory,
and an unlawful order to displace the civilian population (Working Group, 2026, Arts.
11.42,11.4.3,11.4.5).

The ninth problem is establishing the criminally relevant omission of a commander
or superior. The current Article 438 of the Criminal Code of Ukraine directly provides for
liability for issuing a criminal order, but it does not contain a developed construction of
command responsibility for failure to take measures in relation to subordinates (Criminal
Code of Ukraine, 2001, Art. 438). This complicates the qualification of cases in which the
commander did not personally commit the crime and did not issue a written order, but
knew or should have known about the crimes of subordinates and failed to take measures
to stop them. For such qualification, it is necessary to establish not only the person’s
position, but also his or her actual authority, effective control over subordinates, real
ability to prevent or stop the crime, and awareness of the criminal conduct of subordinates.
The Draft new criminal code of Ukraine resolves this more precisely: Article 11.4.6
provides for liability of a military commander or a person effectively acting as a military
commander, while Article 11.4.7 provides for liability of a superior who is not a military
commander but has actual authority and control over subordinates (Working Group, 2026,
Arts. 11.4.6, 11.4.7).

Thus, the main problem of the current model is not that Article 438 of the Criminal
Code of Ukraine does not allow war crimes to be prosecuted, but that it requires a high
level of international-law specification. In each proceeding, it is necessary to prove not
only the fact of death, injury, destruction, displacement, torture, or appropriation of
property, but also the special international humanitarian law context: the status of the
victim, the status of the object, the existence of an armed conflict, the nexus between the
act and the conflict, the violated rule of international humanitarian law, the absence of
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military necessity, or the disproportionality of the attack. Customary international
humanitarian law also confirms the significance of the principles of distinction,
proportionality, and precautions, which are decisive for assessing the objective side of war
crimes (International Committee of the Red Cross [ICRC], 2006, Rules 1, 14, 15). The
Draft new Criminal code of Ukraine substantially reduces these risks, since it details war
crimes according to types of acts, type of armed conflict, categories of victims, types of
objects, and forms of the objective side (Working Group, 2026, Arts. 11.4.1-11.4.7).

Conclusions. The qualification of war crimes according to the object and the
objective side requires not a formal reference to Article 438 of the Criminal Code of
Ukraine, but the precise establishment of the international humanitarian law content of
each act. The most problematic issues are the status of the victim, the distinction between
a civilian object and a military objective, proving the nexus between the act and the armed
conflict, assessing proportionality and precautionary measures during shelling,
establishing the absence of military necessity in the destruction or seizure of property,
qualifying sexual violence, unlawful displacement of the population, and omissions by
commanders. The current Article 438 of the Criminal Code of Ukraine provides a general
normative basis; however, due to its blanket nature, it creates a risk of unclear
qualification. We consider that the Draft new Criminal code of Ukraine proposes a more
systematic model, one that is closer to the structure and terminology of the Rome Statute
and better adapted to the practical needs of investigating war crimes.
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PECULIARITIES OF THE TACTICS OF INTERVIEWING A VICTIM IN
RAPE CASES

Eluchka Kazarian

The theses examine the peculiarities of interviewing tactics applied to victims in criminal
proceedings concerning rape, taking into account the impact of psychological trauma, the
specific nature of evidentiary processes, and the role of gender stereotypes. The necessity of
implementing trauma-informed and gender-sensitive approaches as prerequisites for increasing
the reliability of testimony and enhancing the effectiveness of criminal proceedings is
substantiated.

Keywords: victim interviewing, rape, interviewing tactics, psychological trauma, criminal
proceedings.

In the context of the ongoing transformation of the criminogenic situation and the
increasing attention to the protection of human rights and freedoms, the issue of combating
criminal offenses against sexual freedom and sexual integrity has become particularly
relevant. Crimes related to rape are characterized by a high level of latency, difficulties in
evidence collection, and the significant influence of psychological factors on victims’
behavior during criminal proceedings.

Particular challenges arise in obtaining and evaluating victims’ testimony, since
traumatic experiences may affect memory, the sequence of information reproduction, and
the emotional state of the individual. At the same time, the perception of such testimony
is often influenced by gender stereotypes and socially entrenched notions of the “typical”
behavior of a rape victim, which may lead to secondary victimization and complicate the
evidentiary process. In this regard, the implementation of trauma-informed and gender-
sensitive approaches to investigative (detective) actions, particularly the interviewing of
victims, becomes especially important.

According to the official data of the Office of the Prosecutor General of Ukraine, 457
cases of rape were registered in 2025, which only partially reflects the real scale of the

problem due to the substantial latency of such offenses (Pro zareiestrovani kryminalni

-215 -



pravoporushennia ta rezultaty yikh dosudovoho rozsliduvannia, n.d.). The impact of
recidivism, the group nature of offenses, and alcohol intoxication further complicates their
investigation and necessitates the improvement of forensic approaches.

At the same time, the relevance of this study is significantly reinforced by several
contemporary challenges. First, the evidentiary process is complicated by the specific
features of traumatic memory, which often result in fragmented and non-linear testimony.
Second, gender stereotypes and “rape myths” substantially influence the perception of
testimony both by law enforcement authorities and by courts.

According to the data of the State Judicial Administration of Ukraine, in 2025, 179
individuals were convicted under Article 152 of the Criminal Code of Ukraine, while
criminal proceedings against 524 individuals remained unresolved. The number of victims
amounted to 140 persons, the overwhelming majority of whom were women (120
persons); a significant proportion were minors (102 persons), and in 107 cases harm to
health or life was inflicted (Sudova statystyka za 2025 rik, n.d.).

These indicators demonstrate a significant imbalance between the number of
individuals brought to criminal liability and the volume of unresolved proceedings, which
may indicate difficulties in proving such offenses, lengthy judicial proceedings, or other
procedural obstacles. At the same time, the high proportion of women and minors among
victims confirms the vulnerability of these categories and the heightened social danger
posed by such crimes. Particular attention should also be paid to the substantial number of
cases involving harm to health or life, which emphasizes the violent nature of these
offenses. Taken together, these factors underscore the necessity of improving both the
evidentiary process and the tactics of conducting investigative actions, particularly victim
interviews, while taking into account victims’ psychological condition and enhanced
human rights protection standards.

Special attention should be paid to cases where rape is committed by a person
previously unknown to the victim, as this significantly affects interviewing tactics. In such
situations, victims often find themselves at risk accidentally (for example, while returning
home late at night), although there may also be cases involving voluntary contact with
strangers that is subsequently misinterpreted by the offender as consent to sexual acts.
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Such circumstances are frequently used by the defense to substantiate the alleged
voluntary nature of the victim’s behavior, thereby determining the specific features of
interviewing tactics (Volobuieva, 2023, p. 53).

At the same time, during the interview it is necessary to focus on establishing the
psychological condition of the victim and the nature of her interaction with the offender,
including clarifying the circumstances of acquaintance, previous contacts, the sequence of
events preceding the offense, the presence of witnesses, as well as the fact and form of
resistance and possible traces of violence. Where the offender has not been identified,
obtaining information concerning the offender’s appearance and behavioral characteristics
1s of particular importance (Kushpit & Malynovska, 2021, pp. 321-322). It is advisable to
adhere to the following sequence during the interview: events preceding the offense — the
offense itself — events following the offense. Such a structure facilitates the reconstruction
of the chronology of events and improves the quality of testimony (Nudzheidat, 2021, pp.
155-159).

Psychological trauma resulting from sexual violence significantly affects an
individual’s cognitive processes, particularly memory, attention, and the ability to
reproduce events. Research indicates that victims frequently experience impairments in
episodic and verbal memory, especially in the presence of post-traumatic stress disorder
(Forest & Blanchette, 2018). This is manifested through fragmented recollections,
difficulties in providing a coherent and sequential account of events, as well as selective
recollection of details.

It is important to take into account that traumatic memory is often non-linear in
nature: it may be fragmented, emotionally intense, yet lacking a clear chronological
structure. During an interview, this may manifest itself in inconsistencies within
testimony, which should not automatically be interpreted as evidence of unreliability.
Studies further demonstrate that the very process of police interviewing may be
complicated by the peculiarities of traumatic memory and by the victim’s re-experiencing
of the traumatic event (Hardy et al., 2009).

Gender stereotypes also play a significant role in shaping the assessment of victims’
testimony in rape cases. They are reflected in the form of so-called “rape myths,” which
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influence both public perception and the activities of law enforcement authorities and
courts. In particular, research demonstrates that expectations regarding the “typical”
behavior of a victim (active resistance, immediate reporting to the police, overt emotional
reactions) often do not correspond to actual behavioral patterns (Sleath & Woodhams,
2014). In the context of rape, this may result in distrust toward the victim, shifting
responsibility onto her, or minimizing the seriousness of the offense.

Such stereotypes may also affect the victims themselves, compelling them to adapt
their testimony to an “expected scenario,” which, in turn, may lead to the distortion of
information. In this regard, it is essential to develop a gender-sensitive approach among
investigators and judges, one that rejects stereotypical assessments and focuses on
objective evidence.

Thus, the interviewing of a victim in rape cases constitutes a key source of
evidentiary information; however, it is complicated by the latent nature of such crimes,
the absence of direct evidence, and the effects of psychological trauma, which contribute
to fragmented and inconsistent testimony. At the same time, both the formation and
evaluation of such testimony are significantly influenced by gender stereotypes, thereby
necessitating the implementation of a gender-sensitive approach. The effectiveness of the
interview depends on taking into account the nature of the relationship between the victim
and the suspect, the use of tactically balanced interviewing techniques, and, where
necessary, the involvement of a psychologist. Overall, adherence to a trauma-informed
approach constitutes an essential prerequisite for enhancing the reliability of testimony
and preventing secondary victimization.
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OSINT MATERIALS AS EVIDENCE IN CRIMINAL PROCEEDINGS
REGARDING WAR CRIMES: LEGAL ASPECTS AND EVIDENTIARY
STANDARDS

Danylo Stepchenko, Liubov Kotova

The article explores the legal challenges of using Open Source Intelligence (OSINT) as
evidence in criminal cases involving war crimes. The author analyzes technical standards for
data verification, the Berkeley Protocol methodology, and how Ukrainian courts evaluate such
materials in practice. The study substantiates the need to officially consolidate the status of
OSINT evidence in the Criminal Procedure Code (CPC) of Ukraine, drawing on international
standards.

Keywords: OSINT, digital evidence, war crimes, criminal proceedings, Berkeley Protocol.

Problem Statement. The full-scale war of the Russian Federation against Ukraine
since February 24, 2022, has completely changed the approach to evidence collection.
Since investigators often lack physical access to occupied territories, Open Source
Intelligence (OSINT) has become a primary tool rather than a supplementary one. These
materials include social media posts, geolocation data, photo metadata, satellite imagery,
and investigative journalism. However, the CPC of Ukraine still lacks clear rules for such
evidence. This creates a serious problem: OSINT materials are extremely useful for
investigations, but they are very difficult to formalize correctly from a legal standpoint.

Relevance of the Topic. For an OSINT material to become full-fledged evidence in
court, it must undergo specific technical and legal procedures. Not all internet information
meets the strict requirements of criminal procedure regarding admissibility. This issue has
become particularly acute during the Great War, as the massive scale of war crimes and
limited traditional means of recording them have turned open sources into a key tool for
documentation.

The objective of this article is to investigate the legal aspects of using OSINT

materials as evidence in war crimes cases, analyze the standards for their technical

- 220 -



verification (authentication), and summarize judicial practice regarding the limits of their
use in court.

Literature Review. The main international document in this field is the Berkeley
Protocol on Digital Open Source Investigations. It was developed in 2020 by the UN and
UC Berkeley with the participation of over 150 experts from various countries, including
the Office of the Prosecutor of the ICC. Legal issues regarding the use of OSINT materials
have been studied by Ukrainian scholars such as 1.V. Hloviuk, Y.V. Karpets, D.V.
Lisnichenko, R.I. Radeiko, M. Hutsaliuk, V. Semenov, and T.Y. Tkachuk. However, a
comprehensive legislative solution to this problem has not yet been achieved.

Main Body. The full-scale invasion has created an unprecedented demand for
OSINT as a primary source of evidence (Karpets, 2025, pp. 226-227). This includes social
media posts, geolocation data, metadata, satellite imagery, and journalistic investigations
(Karpets, 2025, pp. 227-228; Lisnichenko, 2025, p. 235; 3, p. 260). Meanwhile, the CPC
of Ukraine still lacks specific norms for handling such evidence (Lisnichenko, 2025, p.
234; Radeiko, 2025, p. 111). In contrast, the international Berkeley Protocol offers
universal rules that are independent of specific technologies and will remain relevant even
as software changes (Office of the United Nations High Commissioner for Human Rights
[OHCHR] & Human Rights Center, 2024).

A conflict arises between international recommendations (such as the Berkeley
Protocol, Leiden Guidelines, Hala Protocol) and Ukrainian law. These international
documents are not binding in Ukraine; therefore, their application depends on the
individual discretion of the investigator, prosecutor, or judge. This creates legal
unpredictability (Hloviuk, 2025, p. 252).

The main problem lies in the difference between legal "admissibility" and factual
"authenticity" of evidence. If OSINT results are formalized through an inspection report
(under Art. 237 of the CPC of Ukraine), the question of admissibility only concerns
whether the document was drafted correctly. However, the questions of who actually
authored the post, whether a photo was tampered with, or if the metadata is correct, are
matters of authenticity (Hloviuk, 2025, pp. 251-252, 258). According to the Berkeley
Protocol, evidence is evaluated based on three criteria: (a) relevance — whether it relates

-221 -



to the case; (b) probative value — whether it helps prove a specific fact; (¢) a balance of
probative value against the risk of unfairness to the trial [6].

Defense attorneys often try to have OSINT materials declared "inadmissible" when
they actually have doubts about their "authenticity." Courts usually notice this substitution
of concepts and deny such requests (Hloviuk, 2025, p. 256).

From a technical perspective, OSINT materials can be divided into several groups:
social media data (Twitter/X, Telegram, Facebook, TikTok), video platforms (YouTube,
Vimeo), satellite imagery (Maxar, Planet Labs), geospatial information, and data from
open registries (Hutsaliuk et al., 2025, p. 260). The Berkeley Protocol requires the
mandatory preservation of: URLSs, source code, a full copy of the page with a timestamp,
embedded media, and a specific code (hash value) that guarantees the file has not been
altered (OHCHR & Human Rights Center, 2024).

Since social media platforms often automatically strip metadata from photos or
videos during upload, the absence of this data does not necessarily mean the file is a fake.
However, this necessitates alternative methods of verification (OHCHR & Human Rights
Center, 2024).

The Berkeley Protocol divides an OSINT investigation into six stages: (1) online
inquiry, (2) preliminary assessment, (3) collection, (4) preservation, (5) verification, and
(6) analysis (OHCHR & Human Rights Center, 2024). Verification is the most critical
stage and includes analyzing the source itself (its reliability), technical file analysis,
determining the time and place (geolocation and chronolocation), and cross-referencing
data through independent sources (OHCHR & Human Rights Center, 2024).

In international crime cases, OSINT serves two distinct roles: it provides crime-based
evidence (what happened, where, and when) and linkage evidence (helping establish who
specifically gave orders within a military command structure) (OHCHR & Human Rights
Center, 2024).

The "chain of custody" is a vital issue. The Berkeley Protocol defines this as detailed
documentation of who, when, and how the evidence was stored and transferred to others
(OHCHR & Human Rights Center, 2024). If materials are collected by civilians or
volunteers without law enforcement supervision, this chain is broken. This can lead to
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doubts in court regarding the authenticity of such data (Tkachuk & Onishchenko, 2025,
pp. 311, 314). Therefore, anyone collecting information must record their IP address, the
tools used, and the exact time (OHCHR & Human Rights Center, 2024). This transforms
the simple act of saving a file from the internet into an official procedural action.

International organizations such as Bellingcat, Amnesty International, and Human
Rights Watch play a massive role in OSINT. They often find information that becomes
the basis for official criminal cases (Lisnichenko, 2025, pp. 234, 236). For example,
Bellingcat gained global recognition when it used only open sources to prove the
circumstances of the MH17 shootdown in 2014 (Hutsaliuk et al., 2025, p. 260). In 2025,
the European Court of Human Rights (ECHR), in the case of Ukraine and the Netherlands
v. Russia, used OSINT materials to confirm facts regarding MH17 and systemic human
rights violations. This officially recognized the value of such evidence at the level of an
international court.

However, serious risks remain regarding falsifications: deepfakes, Al-generated
content, and attempts by criminals to destroy digital traces (counter-forensics) (Tkachuk
& Onishchenko, 2025, p. 314; 9). Notably, even the cover of the Berkeley Protocol itself
features a deepfake satellite image — as a reminder of this danger (OHCHR & Human
Rights Center, 2024).

Ukrainian courts are gradually, though with some difficulty, beginning to use OSINT
materials. In case No. 201/11849/23, the Supreme Court evaluated such data through the
criteria of relevance, admissibility, and authenticity (Hloviuk, 2025, pp. 251-253). A clear
trend has emerged: simply formalizing an inspection report (under Art. 237 of the CPC)
1s not enough — additional technical verification of the data's authenticity is required
(Radeiko, 2025, pp. 110-111; Hloviuk, 2025, pp. 253-254). In case No. 990/232/24,
judges ruled that OSINT materials are not a separate type of evidence under Ukrainian
law. They are included in proceedings through existing formats: documents, expert
opinions, or reports of investigative actions (Radeiko, 2025, p. 113; (Lisnichenko, 2025,
p. 238).

The challenge of legally recognizing OSINT encompasses three dimensions. From a
statutory perspective, the lack of a dedicated article in the CPC necessitates reliance on
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legal analogy, thereby undermining legal certainty (Karpets, 2025, pp. 227-228).
International guidelines emphasize that internet information becomes evidence only after
a series of technical and legal conditions are met (Global Rights Compliance, 2023;
Lisnichenko, 2025, p. 235, 238; Hutsaliuk et al., 2025, p. 263). In the technical dimension,
since online information changes rapidly, the Berkeley Protocol requires meticulous data
preservation. While a screenshot might suffice for personal notes, the original file with a
hash value is mandatory for court (OHCHR & Human Rights Center, 2024; Radeiko,
2025, p. 110). Finally, there is the epistemological question: is an OSINT material an
objective fact or an analytical product? Consequently, the court must verify not just the
image itself, but also the methodology used to find and verify it (Radeiko, 2025, pp. 107—
108; Hutsaliuk et al., 2025, pp. 262-263).

Conclusions. First, OSINT materials are currently not a separate type of evidence in
the CPC of Ukraine. They are integrated exclusively through existing instruments:
documents, expert opinions, and inspection reports. The lack of specific legislation creates
procedural uncertainty. Second, it is crucial to distinguish between admissibility and
authenticity. Procedural requirements of Art. 237 of the CPC ensure admissibility, while
the verification of hash values, metadata, and geolocation confirms authenticity. Third, the
Berkeley Protocol has become the global standard for OSINT work, but it lacks the force
of law in Ukraine, leaving its application to judicial discretion. To resolve these issues, it
1s necessary to amend the CPC of Ukraine, officially recognize the status of digital open-

source evidence, and incorporate Berkeley Protocol standards into our legal system.
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COVERT INVESTIGATIVE (SEARCH) ACTIONS: CURRENT ISSUES IN
THE COLLECTION OF ELECTRONIC EVIDENCE

Oleksandr Khyliuk, Yuliia Ivchuk

This paper examines contemporary approaches to conducting covert investigative (search)
actions in the context of collecting electronic evidence during the investigation of criminal
offences committed through the use of digital technologies. The study analyses the legal
framework, procedural specificities of obtaining such evidence, as well as the issues of ensuring
its admissibility and relevance in criminal proceedings. Based on the results of the research,
proposals are formulated for improving the legal regulation and practical application of covert
investigative (search) actions in order to enhance the effectiveness of electronic evidence
collection.

Keywords: covert investigative (search) actions, electronic evidence, digital forensics,

criminal proceedings, cyberspace.

Covert investigative (search) actions constitute an important instrument of criminal
proceedings, as they enable the detection, recording and obtaining of evidentiary
information concerning criminal offences, in particular those committed through the use
of modern digital technologies. In the context of the rapid development of the information
society, the spread of electronic communications, cloud services, social networks and the
growth of cybercrime, proper legal regulation of the procedure for collecting, preserving
and using electronic evidence is becoming increasingly significant.

The legal basis for conducting covert investigative (search) actions is formed by the
provisions of the Criminal Procedure Code of Ukraine [1], as well as by international
standards in the fields of digital security, information protection and work with electronic
data [2]. Through such actions, pre-trial investigation bodies may obtain information from
electronic information systems, telecommunication networks, digital storage media and
other sources of information relevant to criminal proceedings.

Legal scholarship rightly emphasises that “covert investigative (search) actions are a

type of procedural actions” carried out by authorised entities on the grounds and in
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accordance with the procedure established by criminal procedural legislation [3]. This
approach highlights that covert investigative (search) actions have not only an operational
but also a clearly defined procedural significance, since their results may be used in the
process of proof only if the requirements of legality, admissibility and relevance are
observed.

At the same time, current practice demonstrates the existence of a number of
problems associated with conducting covert investigative (search) actions in the digital
environment. First of all, this concerns the imperfection of the legal regulation of
electronic evidence collection. Ukrainian criminal procedural legislation only partially
takes into account the specific nature of working with electronic information. In particular,
practical difficulties arise with regard to the seizure, copying, recording, storage and
subsequent examination of digital data. The absence of detailed procedures creates legal
uncertainty and may result in the information obtained being declared inadmissible.

A separate problem is the absence of a unified approach to determining the legal
nature and admissibility of electronic evidence in criminal proceedings. In judicial
practice, electronic correspondence, screenshots, audio and video files, as well as
information from messengers or social networks, may be assessed differently. This is due
to the fact that electronic information has a specific form of existence, is technologically
dependent and is vulnerable to alteration, deletion or distortion. In this context, the
position of M. A. Pohoretskyi is important; he notes that the “digital/electronic form of
evidence is a technical and legal method of recording” evidentiary information [4]. Such
an approach makes it possible to avoid identifying evidence with its technical form and to
correctly determine the procedural requirements for obtaining and assessing it.

The issue of ensuring the authenticity and integrity of digital information is no less
relevant. Electronic data may be altered, copied or destroyed without any obvious external
signs of interference. Therefore, when conducting covert investigative (search) actions, it
1s necessary to guarantee that the information obtained has not been modified after its
recording. This requires unified technical standards, proper documentation of all stages of
work with electronic evidence, the use of specialised software and compliance with the
rules of digital forensics.
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Insufficient technical support for pre-trial investigation bodies remains a significant
problem. The effective conduct of covert investigative (search) actions in the digital
environment requires modern equipment, software systems, secure channels for
information exchange, digital laboratories and properly trained specialists. However, in
practice, law enforcement agencies do not always have sufficient resources for the prompt
analysis of large volumes of digital data, which complicates the investigation of
cybercrimes and reduces the effectiveness of proof [5].

Special attention should be paid to respecting an individual’s right to privacy when
conducting covert investigative (search) actions. Such actions are often associated with
access to personal correspondence, telephone conversations, location data, information
from electronic devices and other confidential information. Under such circumstances, it
1s important to ensure a balance between the interests of criminal proceedings and human
rights guarantees. Any interference with private life must be lawful, necessary,
proportionate and carried out under proper procedural control.

Another problem lies in the difficulty of obtaining information from foreign servers
and international digital platforms. A significant proportion of electronic services, social
networks and cloud storage systems store data outside Ukraine. This complicates access
to information necessary for criminal proceedings, since mutual legal assistance
procedures are often lengthy and do not meet the needs of prompt investigation. In
addition, differences between national laws concerning personal data protection and
access to digital information create additional obstacles for law enforcement agencies.

The rapid development of digital technologies, which outpaces the updating of
criminal procedural legislation, also constitutes an important challenge. New means of
communication, encryption technologies, cryptocurrencies, anonymous networks and
cloud services are constantly changing the ways in which criminal offences are committed
and concealed. As a result, legal regulation does not always manage to adapt to modern
technological realities, which creates gaps in the conduct of covert investigative (search)
actions and the collection of electronic evidence.

Overcoming the above-mentioned problems requires a comprehensive approach.
First of all, it is necessary to improve the Criminal Procedure Code of Ukraine by clearly
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defining the procedure for obtaining, recording, copying, storing and using electronic
evidence. It would also be advisable to introduce unified methodological
recommendations for working with digital information, taking into account the
requirements of admissibility, authenticity, integrity and personal data protection.

An important area of development is the harmonisation of national legislation with
international and European standards in the fields of cybersecurity, digital forensics and
information protection. This would contribute to improving the effectiveness of
international cooperation, accelerating the receipt of electronic data from foreign providers
and ensuring an appropriate level of legal protection for participants in criminal
proceedings.

In addition, it is necessary to develop digital forensics, provide law enforcement
agencies with modern technical tools and introduce specialised training programmes for
investigators, prosecutors, judges and experts. It is precisely the proper level of
professional training that will make it possible to avoid errors during the seizure, recording
and analysis of electronic information, which directly affects the admissibility of evidence
in court.

Thus, the conduct of covert investigative (search) actions in the process of collecting
electronic evidence is a necessary component of the effective investigation of criminal
offences in the digital era. At the same time, the effectiveness of such actions depends on
proper legal regulation, technical support, professional training of specialists and respect
for human rights. Further improvement of legislation and law enforcement practice should
be carried out with due regard to contemporary technological challenges, international

standards and the needs of criminal justice.
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0 ITPOBJEMMA POSMEXYBAHHS CKUIAAIB 3JI0YUHIB,
MNEPEJJBAYEHHUX CT. 119 TA CT. 166 KK YKPAIHA

Cyneiimanosa Banepin

Y nybnixayii 30iticheHo ananiz npooaemu po3medcy8ants 60UBCMEA Uepe3 Heobepe’CHICIb
(cm. 119 KK Vkpainu) 30 31icHUM HEBUKOHAHHAM 0008 S3Ki8 N0 002150y 3a OUMUHOK YU
HeOdie30amHorw (0oMmedceno 0i€30amHor0) 0cobor, wo cnpuyunulo ii cmepms (cm. 166 KK
Yrpainu). 3pobreno 6UCHOBOK, WO pO3MENCYBAHHA YUX 3M0YUHIE CII0 NPOBOOUMU Uepe3
niocmasu UHUKHEHHs: 0008 'A3Ki8 Oisimu ma ix 3micm.

Kniwouoei cnosa: kpuminanvua 6i0NoGi0ANbHICb, KPUMIHAILHE NPABONOPYULEHHS,

60UBCMBO Uepe3 HeobepeICHICMb, 3NICHe HeBUKOHAHHS 0008 '43Kié N0 00271510y 3 OUMUHOI.

MaiibyTHe Oyb-KOi JepKaBH, y TOMY YKCI M YKpaiHu, 3aJIeKUTh BiJl i MOJIOII.
Tox, omHUM 3 TIPIOPUTETHHUX 3aBAAHb JCPKABH € MIPABOBE 3a0€3MEYCHHS] OXOPOHH MPaB
Ta CBOOO/I JUTHHU, 30KpeMa, 1 KpUMiHAILHO-TIpaBOBUMHU 3aco0amu. Tak, 3a mocsiraHHs Ha
taki mpaBa Kpuminanpuuii komekc Ykpainm (mami — KK VYkpainm) nepenbagae
BIJINIOBIJIATIBHICTD, 30KpeMa, y CT. 166 «3nicHe HEBUKOHAHHS 00OB'SA3KIB MO JOTJISAY 3a
JUTHHOIO a00 3a 0c00010, MO0 SKOI BCTAHOBJICHA OTIiKa YM IMIKIyBaHHS. 3T1IHO 3BITIB
['enepanbHOi npokypaTypu Ykpainu 3a cT. 166 KK Vkpainu y 2022 p. posnoyato 86
KPUMIHAJIbHUX MPOBaIKeHb, 2023 p. — 72, 2024 p. — 85, 2025 p. — 123, a 3a 4oTUpHU MicsLl
2026 p. — ax 151 [1]. 3a3HaueHe CBIMUYUTH MPO HETATUBHY TEHACHINIO Ta MOMIUPEHICTh
BYMHEHHSI I[LOTO 3JI0YMHY. Y MOBH BOEHHOTO CTaHy (BUMYIIICHA 3MiHa MICIIsl TIPOYKUBAHHS,
BTpaTa TOAYyBaJbHUKA, JKUTJa, pPOOOTHM TOWIIO) JIMIIE 3arocTPIOIOTh MIpodieMy
HEBUKOHAHHS OaTbKaMU CBOIX 00OB’S3KIB MO AOMISIAY 3a AuTHHOW. Lle 1 0OymoBitoe
CTpIMKE 3pOCTaHHS  KUIBKOCTI  BUMHEHHS  KPUMIHAJIBHOTO  MPaBONOPYIICHHS,
nependauenoro cr. 166 KK VYkpainu. BinnmoBigHO, akTyaabHUM € BCTAHOBJICHHS Ta
BUPILIEHHS AESKUX IpoOieM KBaidikauii HbOro 3JI0YMHHU, Y TOMY YHUCII MOB’A3aHUX 3
PO3MEXXYBAHHSAM 13 CYMDKHUMHM CKJIaJaMy KpUMIHAIBLHUX IPABOMOPYIEHb. Y 11 poOOTi

OPUIIIMMO yBary mnpoOsiemi CriBBITHOILIECHHS BOMBCTBA dyepe3 HeobepexHicTh (cT. 119
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KK Vxkpainu) 31 37MiCHUM HEBHKOHAHHSM OOOB’S3KIB IO JOTJISANY 32 JAWUTHHOI YU
HeJ€31aTHOI0 (0OMEXEHO TI€3/JaTHO0) 0CO0010, 0 CIpUYUHIIIO 1i cMepTh (cT. 166 KK
VYkpainn).

Cnix 3a3HAaYUTH, IO OCHOBHHM Oe3mocepeaHiM 00 €KToM BOMBCTBAa 4epe3
HEOOEPEXKHICTh € CYCHIJIbHI BIJIHOCHHHM, SIKI 3a0€3MEeUyIOTh 3aXHCT KUTTS OCOOH, a
3nounHy, mnepeabadeHoro cr. 166 KK Vkpainm — € cycniipHl BiIHOCHHH, IO
3a0€3Meuyl0Th HOpPMaJIbHE 1CHYBaHHS, 3POCTaHHS Ta BCEOIYHUN PO3BUTOK TUTHHU, a
TaKOXX HOpPMaJbHE ICHYBaHHS OCOOM, BHU3HAHOI HEAI€3AATHOI ab0o0 OOMEKEHO
J1€31aTHOI0. Y TOM K€ Yac, Horo JoAaTKOBUM (DaKyIbTaTUBHUM 00’ €KTOM CJIiJl BUBHATH
CYCHJIbHI BITHOCHHH, 110 3a0€3MeUyIOTh KHUTTS 1UX 0cio Tomo [2, ¢. 111-112].

3 00’€KTUBHOI CTOPOHHM BOMBCTBO 4e€pe3 HEOOEPEkKHICTh MOXKE OyTH BUMHEHO SIK
IUISIXOM i1, Tak 1 6e3ais1pH0oCcTl. HaToMicT, 311icHE HEBUKOHAHHS 000B’ SI3K1B 10 JOTJISTY
32 TUTUHOIO MOXKE MaTh (popMy Jiniie Oe3A1IbHOCTI, a caMe: YUCTOI (HEBUKOHAHHS) a0o
3MIIIaHO1 (HEHAJIe)KHE BUKOHAHHS 000B’s3KiB) [2, ¢. 204].

BonHouac, omHi€0 3 000B’SI3KOBHX YMOB KpHUMIiHAJIBHOI BIAMOBIJAIBLHOCTI 3a
3JI0YMH, BUNHEHUH TIUISIXOM O€31S7IbHOCTI, € HAABHICTh O0O0OB’ 3Ky BUMHUTH aKTUBHI Jii.
VY cBow 4yepry, mijcTaBaMud OOOB’SI3KY BUMHSTH aKTUBHI Jii JJIs1 30€pekKEHHS >KUTTS
MO>KYTh BU3BHABATHUCH: MPOGECIiHI UM CITY>KOOB1 MOBHOBAYKEHHSI 0COOU, 3aKOH a00 1HIITUH
HOPMATUBHUH aKT, AOTOBIP, POJUHHI BIAHOCHHH, MOTIEPEIHS MOBEAIHKA BUHHOTO TOILIO.
A miactaBamMu OOOB’SI3KIB MO JOTJIALY MOXYTh Oyt mnumie mnpunucu Koncturyiii
VYkpainu, M>KHapOAHO-IPABOBUX AKTIB, aKTIB HAILlIOHAJBLHOTO CIMEMHOTO Ta HUBUIBHOTO
3aKOHOJ[ABCTBA, POJIMHHI BIJHOCMHM MK YITKO BHU3HAUYCHHMMH OCO0AMH, JOTOBIp 3
NpUHOMHUME OaThKamu, 0aThbKaMHU-BUXOBATEISIMU, MATPOHATHUM BUXOBAaTeNeM. [HITUM
€ 1 3micT 00OB’S3KiB, 10 MOTPIOHO BUKOHATH. TOX, crnpaBeMBoI0 € aymMka M. T
3acnaBCchKO1, 3T1THO 3 SIKOO IPU BUNHECHH]1 BOMBCTBA Yepe3 HEOOEPEIKHICTD «...000B’ I3KH
HOCSITh 3arajJbHUN XapakTep (IOTpUMaHHS 3arajJbHONPUUHITHUX HOPM OOEpPEKHOCTI) 1
BOHM TNependavyaroTh HE CTIIbKM BUMHEHHSI CYCHUIBHO KOPUCHHUX MHISiHb ..., CKUIBKH
yTPUMaHHS BiJl BAMHEHHS CYCTIbHO HeOe3neuHuX MistHby [3, ¢. 89]. JlomoBHMMO, 1110 TaKi
000B’S3KH € 3aralbHUMHU, JeNepCOHIPIKOBaHUMH, HEKOHKPETU30BAHUMHU, CIIPSIMOBAaHUMU
Ha 3aXUCT XKUTTSA Oyap-skoi ocobu [4, c¢. 142—-143]. Hanpuknan, nepebysarouu y cmai
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ANIKO20NILHO20 CN AHIHHA, Mamu nokiana Oiisi cebe HA HepO3KIAOeHOM) OUBAHI
HOBOHAPOOXMCEHY OUMuUHy. 3acCHy8Wil, 3MIHIOIOYU HNONONCEHHs mina Y8i CHi, mamu
npuodasuUa 84200 C8020 Mild OOHbKY, BHACIIOOK Y020 ocmaHus nomepa [5]. JleranbHuit
HACJIJIOK HAacTaB y pe3yJbTari HeoOauyHOi IMOBEAIHKM MaTepli Ta HEIOTPUMaHHI
3arajJbHONPUUHITUX MPaBUII 00epeXHOCTI. Tak, creplly MaTh MOBHHHA Oyyia BKIJIACTU
HEMOBJIS B CIICIIAJILHO 00JIaTHAHE JIKEYKO, MMEPEKOHATHCH, 1110 3 TUTUHOIO BCe T00pe 1
B)KE€ TMOTIM 3aCMHATH B OKPEMOMY CHAJIBHOMY MICIl. 3 JOTPUMAHHSAM LOTO aJrOPUTMY
Il KATTA OyAb-sKoi IuTUHU Oyno O 30epexkeHo. BiamoimHo, Marip Oyno BU3HAHO
BUHHOIO Y BUMHEHHI 37104MHY, nepeadoadenoro cr. 119 KK Ykpainu.

Cnipn 3a3HaunTy, 110 3a cT. 166 KK Ykpainu 000B’s3KU € KOHKPETHO-BU3HAUCHUMH.
ToOTO BOHM CTOCYIOTBCS caMe€ JAOTJISiy 3a JAUTHHOK UM HEAl€3aTHOIO (OOMEXKEHO
nie3naTtHoro) ocoboro. Ilpumipom, nicis HapoosceHHs OUuMuHU Mamu He CMEOpPULd
HOPMANbHUX VMO8 OJIsl Ii NPOMNCUBAHHSA, HE 38epmMAlActb 00 MeOUYHUX 3aK1aoig OJis
HAOAHHs K8ANIDIKOBAHOI 00ONOMO2U HEMOBAMI, WO NPU3BENO 00 3AX8OPIOBAHHS OUMUHU
V 8U2150i 0800IUHOT SHIIHOI NHe8MOHIT ma y pe3yibmami cnpuduHuilo cmepmo [6]. Takum
YUHOM, MaTH HE BUKOHYBaJIa MAaTEPUHCHKI 000B’S3KH 10 JOTJISAY 32 HOBOHAPOHKCHOIO
JTUTUHOIO: He3a0e3MeYeHHs] HOPMAJIbHUX YMOB IS ICHYBaHHS, HE 3BEPHEHHS 3a
MEIUYHOI JomoMorow. I[lompu Te, 1m0 JIUTHHA HAPOAWIACH 3I0POBOIO, MAaTH
MpOIrHOpyBajia PEKOMEHJaIlll MeAiaTpiB MO0 MPOBEACHHS OOOB’SI3KOBUX MEIUYHUX
OTJIAMIIB HEMOBJISI, IO 1 Mpu3Belo A0 cMmepTi. Tomy BYMHEHE OOIPYHTOBAHO
kBanigikoBaHo 3a ct. 166 KK Ykpainu.

JIoOKTpriHa KpHMIHQJIBHOTO TIpaBa BH3HAE, IO 3aKOH TMPO KPHUMiHAIBHY
BIJIMOBIIATIGHICTG MICTUTh 1 1HIN CKJIQJAM KPUMIHAIBHUX TPABOIMOPYIIEHB, IO
CIIPUYUHAIOTh CMEPTh 3 HeoOepexHocTl (4. 2 cT. 272, u. 2 ct. 286, 4. 3 c1. 314 KK
VYkpaian Tomo) [7, c¢. 253]. KpuminambHO-IpaBOBI HOpPMH, SKi TependavaroTh
BIJIMOBIIATTLHICTH 3 111 TPABOMOPYIIICHHS, BU3HAIOTHCS CIEIIaTbHUMU CTOCOBHO HOPMH,
aKky BctaHoBIIO€ cT. 119 KK Vkpainu [8, ¢. 67]. Lle npaBuiio BigHocuthes 1 10 1. 166 KK
VYkpaian, TOMy 10 HOPMY CJiJl BB&XaTH CIEIIaJbHOI [0 3arajbHOI HOPMH,
nependoadyeHoi ct. 119 KK Vikpainu. ¥ Tux cuTyarisix, KOJIM 3a KOHKPETHE JiSHHSI
BIJIMOBIIATTLHICTH TIEPEI0AYCHO 1 3aTalIbHOIO, 1 criemianbHoo HopMamu KK Vkpainu, ciif
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3aCTOCOBYBATH JIMINE CIemialibHy HOpMy. Tak, sikmio ctatts OcobmmBoi wactuaun KK
VYkpainu nependavae COpUUYMHEHHS MISHHAM 3aru0eii JIOAUHA a00 1HIIUX TSHKKUX
HACJII/IKIB, TO 3aMOIISTHHS IIMX HACIIKIB 3 HEOOEPEKHOCTI OXOILTIOETHCS TAHOIO CTATTEIO
Ta OKpeMoi (1oaaTkoBoi) kBamidikaiii 3a iHmmMMH ctartsiMu KK Ykpainu ve notpebye
[9]. Came 1ie ipaBWIIO CI1i BAKOPUCTOBYBATH MPU KOHKYPEHIIIT HOpM, Mepe0auyeHux CT.
119 Ta ct. 166 KK Ykpainu.

BpaxoByroun BUKJIaJieHE MOKHA 3pOOUTH BHCHOBOK, 1110 PO3MEKYBaHHS BOMBCTBA
yepe3 HeOOEPEeKHICTh 1 3TICHOTO HEBUKOHAHHSI 000B’SI3KIB MO JOTJISAIY 32 TUTUHOIO YU
HEeJ1€31aTHOI0 (0OMEXKEHO M1€3/1aTHOI0) OCO00I0, IO CHPUYUHUIIO 1i CMEpPTh, CIiJ
3MIMCHIOBATH caMe€ uepe3 MIJCTaBU BUHUKHEHHS OOOB’SI3KIB AisTH Ta iX 3MmicT. [lpu
BUMHEHHI BOMBCTBA 4Yepe3 HEOOEpexHICTh y (opMi OE3IIBbHOCTI, L1 OOOB’SI3KH €
3arajJbHUMU, HEKOHKPETU30BaHUMH, JIETIEPCOHI(IKOBAaHUMH, CIIPIMOBAHUMHU Ha 3aXUCT
KUTTA Oynb-sk0i ocodu. 3a ct. 166 KK Ykpainu 000B’s13KM € KOHKPETHO BU3HAYEHHUMH,
TOMY IO CTOCYIOTBCS JOTJIAY 3a JUTUHOI a00 0OMEXEHO A1€3/1aTHOO (HEI1€3/1aTHOIO)

0c000710.
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The publication analyzes the problem of distinguishing negligent homicide (Article 119 of
the Criminal Code of Ukraine) from malicious failure to fulfill duties of care for a child or an
incapacitated (partially incapacitated) person resulting in their death (Article 166 of the
Criminal Code of Ukraine). It is concluded that the differentiation of these criminal offenses
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MPABO HA OCKAPKEHHS MPOLIECYAJIBHOI NOBEJIHKH
CJIIJY010 Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI: HAIIIOHAJIBHI TA
€BPOINEVICHKI CTAHJIAPTH

Hecen Baaoucnas, Tamapenxo I'anuna

Y mezax 0ocnidsxceno moxcaugicmes 0CKapi#ceHHs piuiens, O0itl 4u 6e30iA1bHOCmI C1i04020
Ha cmaoii 00cy008020 PO3CAIOYB8AHHS K OOHY 3 KIHOUOBUX 2apAHMILl CYO08020 KOHMPOJIO Y
KpUMiHanibHOMY — npoeaddcenni. Ilpoananizoeano nonosxcenns Kouwcmumyyii  Vkpainu,
Kpuminanvnozo npoyecyanvnoco xodexcy Yxpainu, npaxmuxy Koncmumyyiunoco Cyoy
Ykpainu, Bepxosnozco Cyody ma €eponeiicokozo cydy 3 npag noouru. OOIpyHmosano, wjo npaso
HA OCKAPXICEHHs NpOYecyanrbHoi NoGediHKUu Cci04020 € He OONOMIJNCHUM, a4 2apaumiuHum
MEXAHI3ZMOM, CAPAMOBAHUM HA 3AN00I2aHHs C8ABLIIIO, 3a0e3neuenHs 00CMYNy 00 npasocyoosl,
epexmusHo20 po3cioysanHs ma NOHOGIEHHS NOPYULEHUX NPA8 0COOU.

Knrouoei cnosa: criouuii, 0ocyoose po3ciioy8ants, ckapea, 6e30isaibHicmb, Cio4ull cyoosl,

cyoosuti konmpoaw, €PJ[P, npaso na ockapaicenHs, epekmusHuil 3aci6 0puUOUYHO20 3AXUCTL).

[IpaBo Ha OCKapKeHHS PilIeHb, i YW OE3qIIBHOCTI CIIAYOro Ha CTafii
JIOCYJIOBOT'O PO3CIIIyBaHHA € OIHIEID 3 KIIOYOBUX KPUMIHAIBHUX MPOLECyaTbHUX
rapaHTiii, COpsIMOBAaHHMX Ha 3a0€3MEYEHHS CYJOBOTO 3aXUCTy OCOOU, HEIOMyLICHHS
CBAaBUILHOTO BUKOPUCTAHHS BJIAJIHUX IMOBHOBAXXEHb Ta MIATPUMAHHS OallaHCy MIX
nyOJIYHUM THTEPECOM y PO3KPUTTI KPUMIHAJIBLHOTO MPABOMOPYLIECHHS 1 HEOOX1IHICTIO
OXOPOHH TIpaB, CBOOO/] Ta 3aKOHHUX 1HTEPECIB YUACHUKIB KPUMIHAITLHOTO TIPOBAKEHHSI.
3HaueHHS I[BOTO IHCTUTYTY 3yMOBIIEHE OCOOJMBOIO MPHPOJIOI  JOCYAOBOTO
pO3CIiAYBaHHS K CTa/1ii KpUMIHAIILHOTO MPOILIECY, Ha SKIH TIJbHICTh OPTaHiB Aep>KaBHOI
BJIAJM XapaKTEPU3YEThCS IMIJIBUIICHUM CTYIMEHEM IMPOIeCyadbHOI 1HTEHCHUBHOCTI Ta
MOTEHIIMHOTO BTPYUYaHHS y cepy MpaB JIIOAUHHU.

Came Ha 1IbOMY €Tarri MOKYTh BUHUKATH Pi3HI (HOPMH TOPYIICHHS] 200 0OMEKESHHS
npoliecyalbHUX MpaB 0COOM: HEBHECEHHS BIIOMOCTEH 0 €IMHOTO PEECTPY TOCYIOBUX
po3ciiayBaHb, HEMOBEPHEHHS THMMYAacOBO BUJIYYEHOIO MaiiHa, HEpO3IJisA] KIJIOMOTaHb

CTOPOHHU 3aXHCTy YW MOTEPILIOro, BiIMOBA Y BU3HAHHI 0COOU MOTEPMUION0, MPUIHHSATTS
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pIlIEHHS TMpO 3aKPUTTS KPUMIHAIBHOTO TPOBAKEHHS, 3YMUHEHHS JOCYIOBOTO
pO3CIiAyBaHHs, HETOTPUMAHHS PO3YMHUX CTPOKIB, @ TAKOK 1HIII MPOSIBU MPOLIECYyaTbHOT
0e3IIsIIbHOCTI 200 HEHAICKHOTO 3IIMCHEHHS CIIITYUM CBOIX MOBHOBaXKeHH [1, cT. 214,
220, 303, 308]. 3a Takux YMOB 3BEpPHEHHS J0 CII1TYOTO CY/I/Il BUCTYIIA€ HE JIUIIIE 3aC000M
1HJIMBITyaIbHOTO pearyBaHHs Ha KOHKPETHE MpOoleCyalbHe MOPYUICHHS, a ¥ BaXJIMBUM
€JIEMEHTOM 1HCTUTYLIMHOTO MEXaHI3My CYyJOBOTO KOHTPOJIO 3a iSUIBHICTIO OpraHiB
JIOCYJIOBOTO ~ po3ciiayBaHHa. Yepe3d 1eil MexaHI3M 3a0e3MedyeTbcs  MpaBoBa
MEePEBIPIOBAHICTh MPOIIECYANIBHOT MOBEATHKU CI1T40T0, OOMEKYETHCSI pPU3HK CBaBUILHOTO
BTPYUYaHHs y MpaBa 0coOU Ta peaizy€eThCs KOHCTUTYIIIHA 1 KpUMiHAJIbHA MPOLIECyalibHA
rapanTis €)eKTUBHOIO CYJI0BOTO 3aXUCTY.

KoHcTuTyniiine 3Ha4YeHHs NpaBa Ha OCKApKEHHS pIllIeHb, 1 4u Oe3disUIbHOCTI
ciiruoro BurumBae 3i cr. 55 Koncrutyiii Ykpainu, sika rapaHTye KOKHOMY IpaBO Ha
CYIOBHUM 3aXHUCT 1 MPaBO OCKApPXYyBaTH B CyJl PIIIEHHS, Jli 4d OE3A1IIbHICTh OpPraHiB
JIepKaBHOI BJIaJH, OpPraHiB MICLIEBOIO CAMOBPSIIYBaHHS, TOCAJI0BHX 1 CIY>K00BUX 0Ci0 [2,
cT. 55]. Y kpumiHaIbHOMY MPOBAKEHHI 11 3arajibHa KOHCTUTYIlIHA rapaHTis Ha0yBae
rainy3eBoi KoHkperuzaiii yepe3 nonoxenHs KIIK Ykpainu: no-nepme, yepes ct. 7 KIIK
VYkpainu, sika BITHOCUTH 3a0€3MeUeHHs MTpaBa Ha OCKAP KEHHsI MPOIECYAIbHUX PIIlICHb,
i 9u OE3ISTIBHOCTI JI0 3arajlbHUX 3acaj] KpUMIHAJIBHOTO MPOBAKEHHS, IMO-ApYyTe,
yepe3 cr. 24 KIIK Vkpainu, BIANOBIIHO 10 SIKOI KOKHOMY TapaHTY€ThCS NpPaBO Ha
OCKap>KeHHS TPOIECYalbHUX PIllleHb, TIH 4d OE3MISUIBHOCTI Cymy, CHIAY4Oro CYAJ,
IPOKypopa, CIiAYOro, Ji3HaBauya B TMOPSAKY, MepeadaueHoOMy KpUMIHAIbHUM
npouecyabHUM 3akoHOM [1, cT. 7, 24]. OTxe, MpaBO HA OCKAPKEHHA Ma€ HE JIUIIE
MPUKJIATHE MTPOIIEIyPHE 3HAUYCHHS, a ¥ CTaTyC OAHIET 3 0a30BUX TapaHTiii KPUMIHATILHOTO
MPOBA/PKEHHA, OCKUIbKM 3a0e3nedye MiJKOHTPOJbHICTh MNPOLECYyabHOI JISIIBHOCTI
OpraHiB JIOCYJOBOTO PO3CIiayBaHHS CyAOBiil BIaal Ta CTBOPIOE IOPHUIUYHUN MEXaHI3M
MOHOBJICHHSI MOPYIIEHUX TPaB.

YV HayKoOBIii JTiTEpaTypi CIYIIHO MAKPECTIOETHCS, III0 IHCTUTYT OCKap KEHHS PIIlICHb,
T 9yu Oe3MIsTBHOCTI Ci9oro abo MpoKypopa € OJHUM 13 MPaBOBHUX 3ac00iB peamizarrii
MPUHIIAITY BEPXOBEHCTBA IpaBa y KpUMIHAJIbHOMY mnpoBapkeHH1 [3, ¢. 131]. B. L.
[IlecTakoB 3BepTae yBary Ha Te, 110 IMPOLECYadbHI HOPMHU MO0 OCKAp>KEHHS MiJ 4Yac
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JIOCYZIOBOTO PO3CIIIyBaHHS BHU3HAYAIOTh MPEAMET 1 CyO’€KTIB OCKap)KEHHS, CTPOKH
MOJIAaHHSI CKapry, IPABOB1 HACIIJIKM 11 MOJAHHs, TOPSAIOK PO3TIISAY Ta BUMOTH JI0 YXBau
CIITYOTO CYIJi, OJHAK OJHOYACHO MICTATH ICTOTHI OOMEXEHHs LIOA0 MpeaMera i
cy0’exTiB ockapkeHHs [3, ¢. 132—134]. Came 11 0OMEXEHICTh € OJIHIEI0 3 TOJIOBHHUX
npoOJjieM YMHHOI MOJIeJi, OCKUIBKM HE KOXKHE IMOPYIICHHS IpaB 0COOM Ha JOCYJIOBIM
cTafii Moke OyTH HEBIAKIATHO TIEPEBIPEHE CIIITIUM CYIICHO.

CreuianbHUI MOPSIIOK peani3allli mpaBa Ha OCKAap>KEHHS Ha CTajii JT0CYJI0BOTO
posciinyBanHs BperyiboBanuii cT. 303—-307 KIIK VYkpainu, siki BU3Ha4aroTh MpeaMeT
OCKap>KeHHsI, KOJIO Cy0’€KTIB MOJAHHS CKapru, CTPOKH 3BEPHEHHS O CIIAYOrO CyJl,
HNOPSAAOK ii pO3IMNIAAYy, BHIM yXBal CIIYOrO CyAJl Ta MPaBOBI HACIIAKU CYyJIOBOTO
KoHTpodito [ 1, ct. 303—307]. HaifOuibm NpakTUYHO 3HAUYLIMMU € CKapIy HA HEBHECEHHS
BiloMocter 10 €PJIP, HemoBepHEHHS THMYacOBO BHIIYYEHOTO MaiiHa, HEBUMHEHHS
IPOIECYaTbHUX i Y BCTAHOBJICHHUI CTPOK, 3yMUHEHHs a00 3aKpUTTS KPUMIHAIBHOTO
IIPOBA/IPKEHHS, BIIMOBY Y BU3HAHHI IOTEPIUINM, BIIMOBY B 3a/I0BOJICHH1 KJIOIOTAHHS PO
MIPOBENICHHSI CJIITYUX, PO3ITYKOBUX YA HETJACHUX CJIIIYUX PO3ITYKOBUX JiH, a TAKOXK Ha
MOBIJJOMJICHHS PO Mi103py MICJsl CIUIMBY BU3HAYEHHUX 3aKOHOM CTpOKiB [ 1, cT. 303].

OTxe, MpaBO Ha OCKApXKEHHS PIMICHb, A YM OE3MISUIBHOCTI CHIYOTO Mae
KOMIUIEKCHY IIPUPOJLY: BOHO € OJIHOYACHO MPOSIBOM KOHCTUTYLIHHOTO MpaBa Ha CyJOBH
3aXUCT 1 CHEIlalbHUM KPUMIHAJIBHUM TMPOLECYyalIbHUM 1HCTPYMEHTOM MEpPEBIPKU
3aKOHHOCTi, OOIPYHTOBAHOCTI Ta CBO€YACHOCTI MPOLIECYaTbHOI TMOBEMIHKU CI1TYOTO.
Bonnouac mepenik ckapr, nepegdoadenuid cr. 303 KIIK Vkpainu, mae nepeBakHO
BUYEPITHUN XapakTep: MiJ 4Yac JOCYIOBOTO PO3CIIIyBaHHS CIITIUA CyAAs pO3Tisiac
JIUIIIEe TIPSIMO BU3HAUYEH1 3aKOHOM CKaprH, a 1HII PIlieHHs], il 9u 0e31sUTbHICTh MOXYTh
MepeBIPSITUCS BKE HA CTAII1 I1ITOTOBYOTO MPOBAKEHHS 3a npaBuiamu cT. 314-316 KIIK
VYkpainu [1, ct. 303, 314-316]. Taka Mmozens 3abe3neuye MpolecyalbHy BU3HAUYEHICTD,
POTE BOJHOYAC MOXKE 3AIMINATA OKpPEMi MOPYIICHHS MpaB 0coOm 0e3 ornepaTUBHOTO
CyJIOBOTO pearyBaHHSI.

L5 mpoGiema akTUBHO OOTOBOPIOETHCS B YKPAiHChKIM KpUMIHAIBHIN MPOLIeCyallbHIN
Haymi. B. I. IllectakoB 3a3navae, mo 4. 2 cr. 303 KIIK VYkpainu ¢pakTU4HO CTBOpPIOE
CUTYyaIlil0, KOJIA CKapry Ha PIlIeHHs, Mii 91 Oe3MIsUTbHICTh, K1 HE OXOIUIeHI 4. 1 1€l
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CTaTTi, HE MAIOTh HAJIEKHOI CHEIIaTbHOI MPOIEAYPH PO3TISAY i Yac IMiArOTOBYOTO
CYJIOBOTO TNPOBA/KEHHS, X04a 3aKOH (popMaibHO mepeadayvae Taky MOXIMBICTH [3, C.
136—-138]. I. B. ['moBIOK TakoX 3BepTa€ yBary Ha KOJi31iHICTh TAKOTO PETYIIOBAHHS: CT.
303 KIIK Ykpainu Bifcuiaae 10 MpaBWI MATOTOBYOTO MPOBAHKEHHS, OHaK CcT. 314-316
KIIK Ykpainu He MICTATh MOBHOLIIHHOI MPOIEAYPH PO3TIISAY TaKUX CKapr Mo CyTi [4, .
168—170]. Lle cTBOpIOE pU3WK ACKIAPATHBHOCTI MpaBa HA OCKAp>KEHHS, KOJIH 3aKOH
HIOUTO BHU3HAE MOXJIMBICTh 3aXUCTy, aje He 3abe3ledyye JOCTaTHbO YITKOTO
IpOLIECyalbHOr0 MEXaHI13My HOro peanizalii.

HaiiGinp momupeHuM MpeAMETOM OCKapKeHHS € Oe3[IsIbHICTh CIIAYOro, IO
MOJIATa€ y HEBHECEHH1 B1JIOMOCTEH Mpo KpuMiHalIbHE MpaBonopyiieHHs g0 €PJIP. 3a cr.
214 KIIK Ykpainu ciiguuii, ni3HaBad abo MpoKypop 3000B’sI3aHUI HEBIAKIAAHO, aJie HE
mi3Hime 24 TOAWH MICHs OTpUMAaHHS 3asBU YW TOBIJIOMIIEHHS NPO KpUMIHAJIbHE
IPaBOMNOPYILIECHHS, BHECTH BIANOBIAHI BigomocTi 10 €P/IP 1 po3nouarn po3ciiayBaHHs
[1, ct. 214]. HeBukoHaHHA LBOTO OOOB’SI3KY (PAKTHYHO OJIOKYE ITOCTYN OCOOHM 10
KPUMIHAJIBHOTO TMPOIIECYaIbHOTO MEXaHI3My 3aXHCTy, TOMY Taka Oe3isUIbHICTh MPSIMO
BiJIHECEHA 710 npeameTa ockapkeHHs 3a 1. 1 4. 1 cr. 303 KIIK Ykpaiunu [1, ct. 303].

Y HayKOBi#l JTiTEpaTypi 3BEPTAETHCS yBara Ha MpoOJIEMHICTh peastizallii boro Mpana,
30KpeMa 1010 BU3HAYEHHSI MOMEHTY MOo4YaTKy O0€31sUTbHOCTI Ta CTPOKY MOJaHHS CKapTH.
C. B. llanyTbko migKpeCIoE, 0 HEAOCKOHATICTh MPOIECYaTbHOTO PErYJIIOBAHHS MOXKE
CTBOPIOBATU TEPEMIKOIU i1 €()EKTUBHOTO OCKAp>KCHHS HEBHECEHHS BIJOMOCTEH /10
E€P/P [5, c. 80-82]. Y npakTuyHOMY BUMIpI 1I€ BaXJIMBO, OCKUIBKY 3asBHUK HE 3aBXKIU
MO’K€ TOYHO BCTAHOBUTH MOMEHT, 3 SIKOTO O€3/IisIbHICTh CTalla FOPUIUIHO OUYEBUTHOIO,
0COOJIMBO SIKIIIO OPTaH JOCYJOBOTO PO3CiAyBaHHS (DAKTUYHO ITHOPYE 3BEPHEHHS.

CynoBa npakTHKa MATBEPKY€E CHEIiadlbHy KPUMIHAIBHY MPOIECYaIbHY TPUPOITY
Takoro crnocody 3axucty. Benuka [lanara Bepxosnoro Cyay y nocranoBax Bix 30 cigHs
2019 poky y copasi Ne 818/1526/18 Ta Big 24 xBiTHs 2019 poky y cmpasi Ne 818/15/18
BUXOJMJIa 3 TOTO, II0 CIOPHU, MOB’sI3aH1 3 HEBHECEHHsIM Bigomocteit 1o €PJIP, matoTh
pO3TIsAATUCA HE B MOPSIKY aJAMIHICTPATMBHOIO CyIOYMHCTBA, a 3a mpaBmwiamu KITK

VYkpainu [6; 7]. BignoBimHo, ocoba, ska Tmojanga 3asBy MNP0 KpPUMIHAJIbHE
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IPABOIOPYIICHHS 1 HE OTpUMalia HaJIe)KHOI MPOoIlecyalbHOI peakilii, TOBUHHA 3BePTaTHCS
came J10 ciiggoro cyaal B mopsaaky ct. 303-306 KIIK Ykpainu.

Crartsa 304 KIIK Ykpainu BCTaHOBIIOE NECSATHICHHHUM CTPOK MOJAHHS CKAapru 3
MOMEHTY NPHUUHSATTS PIIIECHHSA, BYMHEHHS Jii a00 Oe3disIbHOCTI, a SAKIIO PIIICHHS
0opOopMJIEHO TOCTAHOBOIWO — 3 JHA oTpuMmaHHs ii komii [1, cr. 304]. ¥V Bumagky
0€3AisTBHOCTI 1IEH CTPOK JOIIBHO OOYMCITIOBATH 3 JHS, HACTYITHOTO MICJIsI OCTAaHHBOTO
JTHS, KOJIU CIiTuuii OyB 3000B’s3aHUN YUYMHUTU BIAMOBIIHY IpoOILeCyallbHY Jit0. Takwmii
NIX11 BIJANOBIJA€ TapaHTIMHOMY IMPU3HAYEHHIO IpaBa Ha OCKAPKEHHS Ta 3amolirae
HaJMIpHO (pOpMaTbHOMY TIYMAU€HHIO CTPOKIB MPOTH OCOOH.

OcoOnuBe 3HaUeHH JUIs 111€1 KaTeropii ckapr mae pimenHs Koncrutymiitnoro Cyny
Vkpainn Bim 17 uepBHs 2020 poxy Ne 4-p(I1)/2020, sxum Oyno BHU3HAHO
HEKOHCTHUTYIIIHHOIO 3a00pOHY ameNlsAIiiHOr0 OCKap)KeHHS YyXBaJM CIIJUOTO CYi,
MOCTAHOBJICHOI 3a Pe3yJIbTaTaMu PO3TJISYy CKapru Ha Oe3disIbHICTh 100 HEBHECCHHS
Bimomocteir no €PJIP [8]. Ile pimieHHS MOCHUIWIO TapaHTii CYJOBOIO 3aXHCTy Ha
MOYAaTKOBOMY €Tarl KpUMIHAJIIBHOTO MPOBAKEHHS, OCKUJIBKU caMe B1J pEECTpallii 3asiBU
3aJIEKUTh MOKJIMBICTh MOJANBIIOTO €(PEKTUBHOTO PO3CIIITyBaHHS.

[Ipaktuka BepxoBHoro Cyay micias 1bOro pilIeHHS MiATBEpuiIa, IO yXBalld
CITYMX CYHAJIIB 3a pe3yjbTaTaMu PO3TIIALY CKAapr Ha OC3IsIBHICTD 100 HEBHECEHHS
Bijomocteir a0 €PJIP, mocrtanoBneni micias 17 wyepBHs 2020 poky, NIAJISATaIOTh
anessifHoOMY ockapykeHHto [9]. Takuit miaxig € JOT1TYHUM, OCKIJIBKH ITPaBO HA CYJIOBUM
3aXHUCT HE MOXE 3BOJAUTHCS JIUIIE O OJHOPA30BOr0 3BEPHEHHS JI0 CIIAYOrO0 Cyl 0e3
MO>KJIMBOCTI TIEPEBIPKM TMOMUIKOBOTO ab0 (OpMabHOTO pillleHHsA. ANensiiHui
nepersisiy y il Kareropii crpas 3a0e3medye 10JaTKOBY TapaHTIio0 Bl CBaBIILHOI BIIMOBH
y AOCTYII 10 KPUMIHAIBHOTO MTPOBAIKEHHS.

[HIIMIM BaKJIMBUM TPEIMETOM OCKAp>KEHHS € PIMICHHS CIITYOT0 MPO 3aKPUTTS
KPUMIHAJILHOTO TPOBA/KEHHS. Taka MOCTaHOBAa MOXE ICTOTHO BIUIMBATH Ha IpaBa
3asiBHUKA, MOTEPIJIOTO, IMBUILHOTO TO3MBaya ab0 IHIIUX 3alHTEPECOBAHMUX OCIO,
OCKITBKM ~ TIPUIIAHSIE  TPOIECYalIbHy  TEPCIEKTUBY  BCTAHOBJICHHS  OOCTaBUH
KpuMiHajapHOTO npaponopyiieHHs. 3a 1. 3 4. 1 ct. 303 KIIK Ykpainu pimieHHs ciaigdaoro
ab0o TpOKypopa MpO 3aKPUTTS KPUMIHAIHHOTO MPOBAIKEHHS MOXKE OyTH OCKap)KeHe
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3aBHUKOM, IMOTEPIIJINM, HOr0 MPEICTaBHUKOM YHM 3aKOHHUM MpeICTaBHUKOM [1, CT.
303]. BepxoBuuit Cyxn y nocranoBi Bifg 01 xBitHs 2024 poky y cmpasi Ne 178/50/20
HiATBEPIUB, 1110 3aKOHHICTH PIIICHHS PO 3aKPUTTA KPUMIHATIBHOTO MTPOBAKEHHS MOXKE
OyTH mepeBipeHa NUIAXOM MOro OCKapKeHHs, a Take NpaBO MalTh OCOOHU, MPSIMO
Bu3HaueHi KITK Ykpainu [10].

BaxnuBuM TakoX € OCKapXKeHHS Oe3MisIbHOCTI, sIKa TMOJSIrae y Hepo3IIIsIl
KJIOMIOTAHHSI CTOPOHM 3aXMCTy, MOTEPIJIOr0 YM IHIIOTO Y4YaCHHUKA MPOBAJKEHHS.
Bianogsiguo ao ct. 220 KIIK Ykpainu knonoTaHHsi CTOPOHH 3aXUCTY, TOTEPIIOro, HOTo
IpeICTaBHUKA UM 3aKOHHOTO MPEICTABHUKA PO BUKOHAHHS MPOLIECYATbHUX ¥ CIiauuit
ab0 TpoKypop 3000B’s3aHUI PO3TJISTHYTH B CTPOK HE OLIBIIE TPHOX JHIB 3 MOMEHTY
MOJAaHHS 1 32 HasIBHOCTI BIAMOBIHUX M1JICTaB 33I0BOJLHUTH [1, cT. 220]. SKuio ciiguunii
HE PO3IJIsiae KIONOTaHHS, HE NMpUiiMae pillleHHS a00 HE MOB1AOMIISE 3asBHHUKA PO
pe3yJibTaT, Taka MoBeAIHKa MOXKe OyTH KBalipikoBaHa sIK O€3/IsUIBHICTD, IO MOJSATaE y
HE3/IIIICHEHH] TpOoLecyanbHOl Mii, Ky BiH 3000B’si3aHui BUMHUTH y Bu3HaueHuii KITK
ctpok [1, ct. 303]. Came TyT mpaBO Ha OCKapKEHHS BUKOHYE BaXJHMBY (GYHKIIIIO
3a0€3MeUeHHs] MPOLECyalbHOI PIBHOBATM MIK CTOPOHOI0 OOBMHYBAUYE€HHS 1 CTOPOHONO
3aXUCTY.

OxpeMy yBary ciifi TPUAUIMTH OCKApKCHHIO TMOPYIICHHS PO3YMHHX CTpPOKIB
nocynosoro poscaigyBaHHs. KIIK YVkpainu nependauae crnemianbHy MpoLenypy Takoro
ockapkeHHs: y cT. 308: ckapra Ha HEIOTPUMAHHS PO3YMHUX CTPOKIB TOJAETHCS
npokypopy Buioro pias [1, ct. 308]. Taka Mojeb BUKIMKAE OOIPYHTOBaHY KPUTHKY B
HaykoBid mitepatypi. II. B. XKosran 1 A. A. Kamina 3a3HadaroTh, M0 MEXaHI3M
OCKap>KeHHS PO3YMHHMX CTPOKIB TMiJ dYac JOCYJIOBOTO pO3CIiIyBaHHS TOBHUHEH
3a0e3neyyBaT He (opMargbHE 3BEpPHEHHS [JI0 BHUIIONO MPOKypopa, a peajbHe
MIPUCKOPEHHS MPOIIECYANbHOT MIsUTBHOCTI Ta YCYHEHHSI HEOOIPYHTOBaHO1 3aTpumku [11,
c. 181-185]. Ilomibna mpobnema Mae MpakTUYHE 3HAYCHHS, OCKIJIBKA HaJIMipHA
TPUBAJICTh PO3CIIAYBAHHSI MOXE caMa MO coOl CTaHOBUTH (OpPMY MOPYIICHHS IpaB
0co0u.

[Ipaktuka €BponelchbKOro cyay 3 IMpaB JIOJUHA Ma€ ICTOTHE 3HAYEHHS s
po3yMiHHS (PYHKITIOHATHHOTO MMPU3HAYEHHS OCKAPKEHHS 11 9u O€31STTbHOCTI CII1A90TO.
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Cratts 13 KonBeHuii mpo 3axucT MpaB JIOJAUHUA 1 OCHOBOIIOJIOKHHUX CBOOOJ BUMAarae
HAsSIBHOCTI €(DEKTUBHOTO 3acO0y IOPUAMYHOIO 3aXUCTY Y pa3i MOPYIICHHS KOHBEHIIHHUX
npas [12, ct. 13]. Kpim Toro, BianoBigHO 10 3akoHy Ykpainu «IIpo BUKOHaHHS pIllIeHb
Ta 3aCTOCYBaHHS MPAKTUKU €BPOINEUCHKOTO Cyy 3 MpaB JIOAUHWY CYIH 3aCTOCOBYIOThH
Koungenuito ta npaktuky €CIUI sk mxepeno mpasa [13, cr. 17]. ¥V kpumMmiHalbHOMY
Ipolieci I[e 03Hauae, Mo 0coba MOBUHHA MAaTH pealbHUM, a He (HOpMaTbHUI MEXaHi3M
pearyBaHHs Ha HE3aKOHH1 a00 O€3/1sJIbHI PIIICHHS OpraHiB PO3CIiAyBaHHS.

Y cnpaBax mono Ykpainm €CIIJI HeomHOpa3oBO HAroyomIyBaB, IO JEprKaBa
3000B’s13aHa 3a0€3M€YUTH €(PEKTUBHE pO3CIITyBaHHS HEOE3MiICTaBHUX CKapr Ha
HNOPYLIEHHS TMpaB JIOAWHHU, OCOOJIMBO Y BHIIAJKaX, IOB’A3aHUX 13 IKOPCTOKUM
MIOBOKCHHSIM, CMEPTIO, MOPYIICHHAM IpaBa Ha cBOOOIy ab0 BTpyYaHHSAM y TMpPUBATHE
xKuTTs. Y crpasi «Opnos npotu Ykpainu Ne 2y €CI1JI po3rnsanaB ckapru 3asiBHHKA 3a CT.
3 KonBeHLIi M0A0 HEHAJIEKHOTO MOBOJKEHHS Ta HEEPEKTUBHOCTI PO3CIIAYBAHHS
BIJIOBIJTHUX MOJ1M 1] Yac TpUMaHHA i1 BapToto [14]. Cyn 3BepHYB yBary Ha HEIOMIKH
HAI[IOHAIBHOTO PO3CIIyBaHHS, K1 MiApUBain Woro epexktuBHICTh [14]. 1ls mpaktuka
Ma€e TpsiME€ 3HAYCHHS [JI1 TEMU OCKapKEHHS O€3NIsUIbHOCTI CIHITYOT0, OCKUIbKU
MIATBEP/KYE: HEHAJIE)KHA MTpoliecyaibHa MAaCUBHICTh OPTaHiB PO3CIIiIyBaHHS MOXe OyTH
He npocto nopymeHasM KIIK Ykpainu, a i mopymeHHsIM MiKHApOJAHUX 3000B’S3aHb
nepkaBu y cepi nmpas JIIOAUHHU.

besnocepenne 3HayeHHS JII TEMU CYJIOBOTO KOHTPOJIIO Ta €(EeKTUBHOCTI
ockapykeHHs1 Mae Takox pimenas €CIUI y cnpasi «JleHnciok Ta 1HII1 NpoTH Y KpaiHm».
VY wiii cnpaBi 3asBHUKH CKap>KWJIHCS, 30KpeMa, Ha BTPYYaHHS Yy MPHUBATHE JKUTTS Ta
KOPECTIOH/ICHIIIIO y 3B’ 3Ky 3 IPOBEICHHAM HETJIACHUX CIIIAYUX PO3ITYKOBHX JIii, a TAKOXK
Ha BIJICYTHICTh €(QEeKTHMBHUX MeXaH13MiB 3axucty [15]. Lle pimeHHs BaxiIuBe s
YKPaiHCHKOTO KPUMIHAJILHOTO MPOIIECY, OCKITIBKH JEMOHCTPYE: MOXKIIMBICTH OCKAPKEHHS
npoliecyaabHuX it abo pileHs Mae OyTH peasibHO0, a 0c00a MOBUHHA MAaTH JOCTATHIN
JOCTYII 10 1H(pOopMallii, HEOOX1IHOI 11 €PEKTUBHOTO OCKApKEHHS BTPYYaHHs Y ii paBa
[4, c. 168-171; 15].

3 mnosunii €CIIJI edexkTtuBHHI 3aci0 HOPUAMYHOTO 3aXWUCTy IOBUHEH OyTH
TOCTYITHUAM, 3aTHUM 3aI00ITTH IOPYIICHHIO a00 MPUITMHUTH HOT0, a TAKOXK 3a0€31MeUnTH
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HaJIE)KHE MTOHOBJIEHHS MOPYIICHOTO MpaBa. fIKII0 HalllOHATIbHUN MEXaHI3M OCKApKEHHS
icHy€e Juine (opMalibHO, aje He J1a€ PeaibHOI MOMXJIMBOCTI JIOMOTTHUCS PO3CIiyBaHHS,
CKacyBaHHSI HE3aKOHHOTO pilleHHs a00 MpUIMMHEHHS OE3/A1sUIbHOCTI, BIH HE BIAMOBIIAE
ctanaapty edekruBHocTi. CaMe TOMY yKpaiHChbKa MOJIEib OCKap>KeHHS pIlIeHb, M1 4u
O€3IISTBHOCTI CJI1TY0T0 MOBUHHA OILIIHIOBATUCS HE TUIBKHU 3 TIOTJISATY OYKBaJIBHOTO 3MICTY
ct. 303-307 KIIK VYkpainu, a # 3 mormagy ii IpakTHYHOI 3JaTHOCTI 3a0€3MeYUTH
peaibHUM CYJIOBUI KOHTPOJIb.

3a pe3yapTaTaMu po3TJIsAly CKapTy CIAYUM Cy /sl TOCTAaHOBJISIE yXBay. BiinoBiagHO
1o cT. 307 KIIK Ykpainu Taka yxBaia Moxe rnepedoadaty CKacyBaHHS pILIEHHS CI1A40r0,
Ji3HaBa4ya YW MPOKYypopa, CKaCyBaHHS MOBIAOMIIEHHS NPO TMifo3py, 3000B’s3aHHS
NPUIUHUTH 110, 3000B’13aHHSI BUNHUTH NEBHY A110 a00 BIJIMOBY Y 3aJI0BOJIEHHI CKapru
[1, ct. 307]. OTxe, cmiauuii Cyais He MiaAMiHS€ COO00 OpPTaH JOCYA0BOT0 PO3CIIiTyBaHHS
1 He 3M1ICHIOE PO3CIIyBaHHS 3aMICTh CJITYOro, aje€ Ma€ JOCTaTHI MpolecyalbHi
NOBHOBXEHHS JJI1 YCYHEHHS MOPYIIEHb, $KI MEPEIIKOKAIOTh peaii3alii Ipas
YYACHHUKIB KPUMIHAIBHOTO MPOBAHKEHHSI.

Pa3zom 13 TUM e(EeKTHUBHICTh ILOTO MEXAHI3MY 3aJIeKUTh BIJ SIKOCTI CYJOBOIO
posrisny. opManbHHUM MAX1d, 32 SKOTO CIITUUMA CYII JTUIIE KOHCTATY€e HAssBHICTH a00
BIJICYTHICTh TIPOIECYaIbHOTO JOKyMEHTa 0€3 OIHKK pealbHOi CyTi MOPYIIEHHS, HE
BIJINIOBIJIA€ TapaHTITHOMY NPHU3HAYEHHIO CYJIOBOTrO KOoHTpouto. [Ipu posrnsai ckapru
CITYMA CYII MA€ OIIHIOBATH HE Juiie (OpMabHY CTOPOHY MOBEMAIHKU CIIIYOTO, a i
Te, un OyJia BOHA 3aKOHHOI0, OOIPYHTOBAHOIO, CBOEYACHOIO, MPOIOPIIIHHOIO Ta TAKOIO, 1110
HE TIOPYIIY€ CYTHICTh MPOIECYaTbHUX MPaB 0COOU.

Taxkum 4MHOM, MOKJIUBICTh OCKap>KEHHS PIIIeHb, A1 UM O€3/1sSIIbHOCTI CI190T0 Ha
JOCYZIOBOMY DPO3CIHiAyBaHHI € BaXXJIMBOI TapaHTIEI0 3aXWCTy TMpaB JIOAWHU 1
HEBiJ’€MHOI0 YACTHHOIO CYJOBOTO KOHTPOIIO Yy KPUMiHAILHOMY IIPOBAKEHHi. Ii
3HAYEHHS TIOJIATAE HE JIMIIE y BUIPABICHHI OKPEMHUX MPOIECyaTbHUX MOMUJIOK, a U Y
3ano0iraHH1 CBaBULIIO, 320€3MEeUEHHI IOCTYIY 10 TPaBOCY /s, NIATPUMaHH1 OalaHCy MixX
1HTEpecaMu pPO3CIiAyBaHHS Ta IpaBaMU Y4YacCHUKIB NMpOBaKeHHS. BomHodac uymHHA

MOJieNIb MOTpeOy€e YIOCKOHAJIEHHS, HacaMIlepe]] Y YacTUHI pO3IIUPEHHS €()EeKTUBHOIO
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CYJIOBOTO KOHTPOJIIO 32 TUMU PIIICHHSIMHU, JISIMH YU O€3T1sUTHHICTIO, SIKI He OXOTUICeH] 4. 1
ct. 303 KIIK Ykpainu, ane MoKyTh ICTOTHO MOPYIIYBaTH MpaBa 0COOU.

JloTbHIMY HAMPSIMaMHK YAOCKOHAJICHHS € YTOYHEHHSI MPOTIEAYPH PO3IIISITY CKapT,
nependoadyenux 4. 2 ct. 303 KIIK Ykpainu, mija gac miaroToB4oro Cy10Boro mpoBaKeHHS,
PO3LIMPEHHS MOJIMBOCTI 0€3MOCEPETHROTO CY/IOBOTO OCKAp)KEHHS MOPYIICHHS
PO3yMHHUX CTPOKIB; 3aKOHOJIaBU€ YTOYHEHHS MOMEHTY TOYaTKy Mepediry CTpoKy Ha
OCKap KeHHsI 0e3/11sIbHOCTI; MOCHJICHHS CTaHAapTiB MOTUBYBAHHSI yXBaJ CI1TYUX CYIIB;
3a0€3IeUeHHsl Y3TO/KEHOCT] HAI[IOHAJIBLHOI IPAKTUKHU 3 BUMOraMu CT. 6, 8 1 13 KonBeniiii
Ta npakTukor €CIJI mono edekTUBHOrO 3ac00y IOPUANIHOTO 3aXUCTY.

BucnoBku. OckapkeHHsI pillieHb, NI 4d 0€3A1sUIbHOCTI CIITYOr0 Ha JOCYIO0BOMY
pO3CHiAyBaHHI € CaMOCTIHHUM KpHUMIHQ&JIBHMM NPOLECYaIbHUM IHCTUTYTOM, SIKUA
3a0e3nedye peaizalil0 KOHCTHTYIIHHOrO TIpaBa Ha CyJIOBHH 3axucr. Moro
(yHKLIOHATIbHE TPU3HAYEHHS NOJIATa€E y TOMY, 00 HAaJaTH 0co01 peaibHUi MEXaHI3M
pearyBaHHsl Ha HE3aKOHHY a00 MacHBHY NpolLECyalbHy NOBEAIHKY OPTaHiB JI0CYI0BOTO
pOo3CTiyBaHHS.

Yunnuii KIIK Ykpainu cTBOprO€ OCHOBHY HOPMATUBHY MOJEINb TAKOTO OCKAPKEHHS
yepes cT. 303-307, omHaK 111 MOJIEIIb 3aJIUIIAETHCS YaCTKOBO OOMEKEHOI0, OCKIJIBKH HE
BCl TOpPYILIEHHS TpaB OCOOM MOXYTh OyTH TPEIMETOM HEBIJIKJIATHOTO CYJIOBOTO
KOHTPOJTIO T1JT Yac JOCYI0BOr0 po3ciiayBaHHs. HailOiibIn 3HaUy 00 KaTEropi€ro cKapr
€ CKaprd Ha HEBHECEeHHs Bimomocte no €PJIP, ockinbkm came Big peecrtparii
KPUMIHAJIGHOTO TPOBA/DKCHHS 3aJICKUTh MOMJIMBICTH MOAAIBIIOTO  €(hEKTUBHOTO
PO3CIIiTyBaHHS.

[Tpaktuka Koncturyuiitnoro Cyny VYkpainu, Bepxosnoro Cyny Tta €CILI
HIATBEPKYE, IO MTPABO HA OCKAPKEHHS MA€ TIIyMAauyUTHUCS He (hOpMabHO, a FapaHTIHHO.
Bono noBuHHO 3a0€3medyBaTi peajbHUi JOCTYM 10 CYIOBOTO KOHTPOJIIO, MOXKIIUBICTh
BUIIPABJICHHS MOPYIIEHB 1 e(EeKTUBHE MOHOBIIEHHS MpaB ocobu. Came TOMY MOAAIIBIIE
YAOCKOHAJIEHHS I[bOTO 1HCTUTYTYy Ma€ OyTH CIPSMOBAHE HA PO3LIMPEHHS €PEKTUBHHUX
3ac00IB CyJOBOIO 3aXHCTy, YCYHEHHS MPOTAIMH Yy MPOIeaypl pO3IIsgy cKapr Ta
3a0€3MeUeHHS BiJMOBIIHOCTI HAIlIOHAJIBHOTO KPUMIHAJIBHOTO MPOIECY €BPOINEHCHKUM
CTaHJapTaM IpaB JIOAUHU.
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Court and the European Court of Human Rights are analyzed. It is substantiated that the right
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effective investigation and restoring the violated rights of an individual.
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FORMATION OF THE DIGITAL LAND AND URBAN-PLANNING
ECOSYSTEM: A COMPARATIVE STUDY BETWEEN THE REPUBLIC OF
MOLDOVA AND UKRAINE

Daniela Pojar, Viorica Ursu, Iurie Ivanoy

In the context of digital transformation and recent developments in the field of territorial
administration, the formation of a digital land and urban-planning ecosystem has become an
important direction for the modernization of legal and administrative systems. This article aims
to analyze the evolution and particularities of the land and urban-planning systems of the
Republic of Moldova and Ukraine by highlighting the manner in which the normative and
institutional framework contributes to the integration of territorial data.

The research findings indicate that, in the Republic of Moldova, the development of the
system is based on the consolidation of the legal security of real rights and on the progressive
digitalization of cadastral services, whereas in Ukraine an integrated model is emerging,
characterized by the interconnection of the cadastre with urban planning, construction, and
related registers within a complex territorial digital infrastructure.

The comparative analysis demonstrates that the differences between the two systems do not
reflect a developmental gap, but rather distinct public-policy and administrative-organization
options. In this context, the Ukrainian experience provides relevant benchmarks for the further
development of the Moldovan system, particularly with regard to interoperability and the
functional integration of territorial data.

Keywords: cadastre; urban planning; digital land ecosystem; digitalization; land

governance.

- 249 -



1. Introduction. In recent decades, the digital transformation of public
administration has generated significant changes in the manner in which territorial
resources are managed, determining the transition from traditional systems based on
records and fragmented procedures to integrated models grounded in the use of geospatial
data and the interoperability of public registers. In this context, land and urban-planning
systems can no longer be examined separately, but must instead be approached as
components of a common informational infrastructure oriented toward administrative
efficiency, transparency, and sustainable development.

The concept of a “digital land and urban-planning ecosystem” reflects this evolution,
denoting an integrated set of data, registers, and procedures in which information
concerning land plots, buildings, urban-planning documentation, and infrastructure is
interconnected and used in a coordinated manner in planning and decision-making
processes. In European practice, this tendency is supported by the development of spatial
data infrastructures and the promotion of interoperability principles, which confer
increasing importance upon the correlation between cadastre, urban planning, and other
administrative systems.

In the Republic of Moldova, the cadastral system has undergone significant
evolution, being characterized by a high degree of legal stability and by the consolidation
of mechanisms for the registration and publicity of real rights over immovable property.
At the same time, the adoption of the Urban Planning and Construction Code No.
434/2023 (Urban Planning and Construction Code No. 434, 2023), as well as subsequent
legislative amendments, reflects a tendency toward the modernization of the normative
framework in the field of urban planning and construction. Nevertheless, the functional
integration between cadastral and urban-planning components remains under
development, being characterized by a limited level of interoperability among information
systems.

By contrast, Ukraine has adopted a more dynamic approach, oriented toward the
integration of land and urban-planning systems into a complex digital infrastructure.
Legislative reforms, particularly those implemented through Law No. 3038-VI on the
Regulation of Urban-Planning Activity (Law of Ukraine No. 3038-VI on the Regulation
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of Urban-Planning Activity, 2011) and Law No. 711-IX on Land-Use Planning (Law of
Ukraine No. 711-IX on Land-Use Planning, 2021), have led to the correlation of urban-
planning documentation with territorial-organization documentation and to the
development of integrated digital mechanisms allowing real-time data use in
administrative processes. This evolution is also influenced by the specific context of
territorial reconstruction, which has required the acceleration of reforms and the
implementation of innovative solutions.

Within this framework, the central research problem consists in identifying the
manner in which the two states configure and develop the digital land and urban-planning
ecosystem, as well as in analyzing the differences in approach concerning the integration
of territorial data. The comparative study makes it possible to highlight the advantages
and limitations of each model, thereby contributing to the understanding of the
developmental directions of modern land-governance systems.

2. Materials and methods

For the Republic of Moldova, the analysis focused in particular on the Law on the
Real Estate Cadastre No. 1543/1998 (Law on the Real Estate Cadastre No. 1543, 1998),
Law No. 354/2004 on the Formation of Immovable Property (Law on the Formation of
Immovable Property No. 354, 2004), and the Urban Planning and Construction Code No.
434/2023 (Urban Planning and Construction Code No. 434, 2023), as well as on recent
legislative amendments adopted in 2025. In the case of Ukraine, the research concentrated
on Law No. 3038-VI on the Regulation of Urban-Planning Activity (Law of Ukraine No.
3038-VI on the Regulation of Urban-Planning Activity, 2011), Law No. 711-IX on Land-
Use Planning (Law of Ukraine No. 711-IX on Land-Use Planning, 2021), Law No. 858-
IV on Land Management and Territorial Organization (Law of Ukraine No. 858-1V on the
Territorial Organization of Land, 2003), as well as on subordinate normative acts,
including Resolution of the Cabinet of Ministers No. 926/2021 (Resolution of the Cabinet
of Ministers of Ukraine No. 926 of 01.09.2021 approving the Procedure for the
Development, Updating, Amendment, and Approval of Urban-Planning Documentation,

2021).
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The research methodology included the juridical-dogmatic analysis of legal norms,
with the aim of identifying the principles, mechanisms, and relationships between the
components of land and urban-planning systems. This analysis was complemented by the
comparative method, used to highlight the differences and similarities between the two
national models, particularly with regard to the degree of integration and the role of
digitalization.

Furthermore, the research incorporated elements of systemic analysis by examining
the interaction between the cadastre, urban planning, construction, and related registers,
with the purpose of identifying the specific characteristics of a digital land and urban-
planning ecosystem. In this context, the results of previous research were also used to
support the interpretations formulated.

The methodological approach adopted enables a coherent evaluation of the evolution
of the systems analyzed and contributes to the formulation of objective conclusions
regarding the development directions of land governance in the context of digitalization.

3. Results and discussions

3.1. The Land and Urban-Planning System of the Republic of Moldova in the
Context of Digital Transformation. The analysis of the land and urban-planning system
of the Republic of Moldova cannot be adequately conducted without taking into account
its dual evolution: on the one hand, the consolidation of the legal framework governing
the cadastre and real-estate publicity, and, on the other hand, the gradual modernization of
urban-planning instruments and their integration into administrative and digital processes.

At the normative level, the foundation of the cadastral system is represented by the
“Law on the Real Estate Cadastre No. 1543/1998” (Law on the Formation of Immovable
Property No. 354, 2004), which establishes the role of the cadastre as a legal mechanism
for the recording and publicity of real rights over immovable property. Unlike modern
approaches oriented toward data integration, this law reflects a classical model in which
emphasis is placed on the identification of immovable property, the registration of rights,
and the enforceability of such rights against third parties. From this perspective, the
cadastre functions as an instrument ensuring the legal security of civil circulation, being
essential for the stability of patrimonial legal relations.
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Nevertheless, in recent decades, the system has evolved beyond this traditional
function. The development of the Real Estate Register and its progressive digitalization
have transformed the cadastre into an informational infrastructure used not only for legal
registration, but also for broader administrative processes, such as taxation, territorial
planning, and economic development. In this regard, the cadastre is beginning to acquire
features specific to an integrated information system, although this integration is not yet
complete (Ursu, V.; Pojar, D.; Ivanov, Iu., 2025).

A fundamental role in shaping the legal mechanisms of the land system in the
Republic of Moldova is played by “Law No. 354/2004 on the Formation of Immovable
Property” (Law on the Formation of Immovable Property No. 354, 2004), which
establishes the normative framework for the emergence of immovable property as distinct
legal objects and for their registration in the Real Estate Register. In its initial form, the
law reflected a classical conception of the formation of immovable property, focused on
technical-legal operations such as separation, division, merger, or combination of already
registered immovable properties. Thus, property formation was predominantly regarded
as a cadastral process aimed at the delimitation and individualization of legal objects,
without explicit integration with mechanisms of urban planning or territorial organization.

However, subsequent legislative amendments, particularly those introduced by “Law
No. LP236/2025” (Law No. 236 amending certain normative acts — adjustment of the
normative framework connected to the Urban Planning and Construction Code, 2025),
mark a significant transformation of this model. First, the expansion of the notion of
immovable-property formation through the inclusion of “land readjustment” indicates a
paradigm shift, whereby emphasis is no longer placed exclusively on the legal delimitation
of ownership, but also on the optimization of land use according to economic and
territorial needs. This legislative solution introduces a direct dependency between the
cadastral process and urban-planning documentation, enshrining the idea that the
formation of immovable property must be correlated with the functionality of the territory
and with the local development strategy.

In the same vein, the law also introduces the notion of a “territorial-organization
project,” defined as a complex of technical, economic, legal, and environmental measures
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oriented toward the rational use of land. This definition significantly extends the scope of
the regulation, placing the formation of immovable property within an interdisciplinary
framework in which economic and environmental considerations become as relevant as
legal ones.

Another element highlighting the evolution of the system is the consolidation of the
connection with the “Urban Planning and Construction Code No. 434/2023” (Urban
Planning and Construction Code No. 434, 2023). Accordingly, the conditions for the
formation of immovable property include the obligation to comply with the urban-
planning regime and territorial-planning documentation, demonstrating that the cadastral
process can no longer be conducted autonomously, but must be integrated into the
normative framework of territorial planning.

At the same time, recent amendments also indicate an orientation toward the
clarification of procedures and institutional responsibilities. The introduction of detailed
stages concerning feasibility studies, the drafting of property-formation projects,
coordination with local public administration authorities, and the acceptance of cadastral
works reflects an attempt to standardize and render the process of immovable-property
formation more transparent.

Nevertheless, a critical analysis of legislative evolution shows that, although the
normative framework has evolved toward integration, the practical implementation of
these mechanisms remains dependent on administrative and institutional factors. The
requirement for owners’ consent in the land-readjustment procedure, as well as the
decisive role of local authorities in approving and coordinating documentation, indicates
that the system retains a traditional administrative structure, in which functional
integration is achieved gradually rather than systemically.

A reference point in this evolution is the adoption of the “Urban Planning and
Construction Code No. 434/2023” (Urban Planning and Construction Code No. 434,
2023), which sought to unify the normative framework in the field of urban planning and
construction. The Code introduces a more coherent approach to land use, regulating urban-
planning documentation, authorization procedures, and mechanisms for controlling
territorial development. Indirectly, it creates the premises for better correlation between
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the cadastral system and the urban-planning system, even though such interconnection has
not yet been achieved at the technological level.

Recent amendments, particularly those introduced by “Law No. LP334/2025” (Law
No. 334 amending the Urban Planning and Construction Code No. 434/2023, 2025),
highlight a clear orientation toward streamlining procedures and clarifying the legal
regime of urban-planning documentation. The detailed definition of the detailed urban
plan and the simplification of certain endorsement mechanisms reflect an attempt to adapt
the normative framework to the practical realities of real-estate development. At the same
time, through “Law No. LP236/2025” (Law No. 236 amending certain normative acts —
adjustment of the normative framework connected to the Urban Planning and Construction
Code, 2025), a tendency toward normative centralization around the Urban Planning and
Construction Code is taking shape, the latter becoming the reference point for multiple
related domains.

Nevertheless, the analysis of the Moldovan system reveals a defining characteristic:
the relative separation between the cadastral component and the urban-planning
component. In practice, the Real Estate Register and urban-planning documentation often
function as parallel systems, with a limited degree of interoperability. This situation
sometimes generates difficulties in correlating data concerning land-use designation, the
legal regime of buildings, and restrictions on use.

Against the background of these limitations, the digitalization process acquires
strategic importance. The creation of the national spatial data infrastructure and the
development of electronic services in the cadastral field indicate a clear direction of
modernization. However, this transformation is characterized more by gradual evolution
than by rapid structural reforms. Unlike other models, in which digitalization is conceived
as an integrated ecosystem, in the Republic of Moldova it is developing in stages, through
the gradual consolidation of existing components.

Therefore, the land and urban-planning system of the Republic of Moldova cannot
be qualified either as strictly traditional or as fully digitalized, but rather as a hybrid system

undergoing transition toward an integrated model, in which convergence between the
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cadastre, urban planning, and digital infrastructure represents the inevitable direction of
evolution.

3.2. The Ukrainian Model for the Formation of the Digital Land and Urban-
Planning Ecosystem. Ukraine’s model of digitalization in the land and urban-planning
domain is distinguished by an important particularity: the reform is not limited to the
modernization of the land cadastre in the classical sense, but aims at establishing a
complex digital ecosystem in which data concerning land, urban-planning documentation,
addresses, constructions, buildings, infrastructure, and administrative procedures are
interconnected. This approach stems directly from the evolution of Ukrainian legislation,
which has shifted the focus from the static recording of land plots toward the integrated
digital management of territory.

The principal normative basis is Law of Ukraine No. 3038-VI of 17 February 2011
“On the Regulation of Urban-Planning Activity.” According to this law, urban-planning
activity aims to ensure the sustainable development of territories, taking into consideration
the interests of the state, communities, and private persons (Law of Ukraine No. 3038-VI
on the Regulation of Urban-Planning Activity, 2011). In its updated form, the law no
longer serves merely as a classical regulation of construction activities, but has become a
legal instrument adapted to the contemporary context, including the process of post-
conflict reconstruction and the functioning of the state under martial law, which gives it a
dynamic and evolutionary character.

This formulation is important because it demonstrates that urban planning is not
treated solely as a technical field of construction, but as an instrument for balancing the
public interest, economic development, and the protection of private rights.

Article 1 of Law No. 3038-VI defines the notions of the general plan of a settlement
and the detailed territorial plan as documents having a dual nature: they are simultaneously
local-level urban-planning documentation and land-management documentation. This
legislative solution, introduced by Law No. 711-IX of 17 June 2020, is one of the most
important elements for understanding the Ukrainian model, because it establishes a direct
link between urban planning and the legal regime of land (Law of Ukraine No. 711-1X on
Land-Use Planning, 2021). The reform of 2021-2022 consolidated this approach by
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introducing the concept of the “comprehensive spatial development plan of the territory
of a territorial community,” which extends planning to the entire territory of the
community, not merely to settlements, thereby contributing to the functional integration
of cadastral and urban-planning data.

Consequently, planning the development of settlements can no longer be separated
from land records, from their functional designation, or from cadastral information.

The same logic is confirmed by the regulation of the comprehensive spatial
development plan of the territory of a territorial community. According to Law No. 3038-
V1, this plan is likewise both urban-planning documentation and territorial-planning
documentation, its role being to determine the planned organization of the territory,
functional designation, road infrastructure, engineering networks, civil protection, land
protection, environmental protection, and the preservation of cultural heritage (Law of
Ukraine No. 3038-VI on the Regulation of Urban-Planning Activity, 2011).

In the recent context, this type of documentation is also used for the elaboration of
comprehensive recovery programs for territories affected by conflict, integrating
environmental requirements, sustainable development, and reconstruction, thereby
extending the function of urban planning beyond planning itself and transforming it into a
strategic instrument for state recovery.

The ecosystemic character is particularly visible here: a single legal-technical
instrument concentrates information concerning land, buildings, infrastructure, the
environment, heritage, and local development.

Article 2 paragraph (3) of Law No. 3038-VI has particular significance for the

(13

analysis of digitalization. It provides that “urban-planning documentation shall be
developed in the form of an electronic document, the format of which is established by the
Cabinet of Ministers of Ukraine, on an updated cartographic basis registered in the State
Cartographic and Geodetic Fund of Ukraine, in digital format, as thematic sets of
geospatial data in the national coordinate system USK-2000, for the formation of
databases of the urban-planning cadastre” (Law of Ukraine No. 3038-VI on the Regulation
of Urban-Planning Activity, 2011). This regulation transforms urban-planning

documentation into an active component of the state digital infrastructure, enabling its
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direct integration into information systems such as the urban-planning cadastre, address
registers, and construction-authorization systems.

This norm shows that Ukraine is not merely digitalizing existing documents, but is
changing the legal and technical nature of urban-planning documentation: it becomes a
geospatial database, not merely a graphic annex or a paper-based plan.

The concept of “MictobyaiBuuii kagactp” is defined in Article 22 of Law No. 3038-
VI as “a state or municipal system for the storage and use of geospatial data concerning
territory, administrative-territorial units, environmental and engineering-geological
conditions, construction activities, and information resources of construction norms and
rules, in order to satisfy informational needs in territorial planning and construction and
to form a sectoral component of state geoinformation resources” (Law of Ukraine No.
3038-VI on the Regulation of Urban-Planning Activity, 2011). In the current form of the
normative framework, this system does not function in isolation, but as part of an extended
digital infrastructure that includes the interconnection of public registers and the use of
real-time data in administrative decision-making.

Of particular importance is the fact that the same provision stipulates that a
component part of the urban-planning cadastre is the “€nuna nepkaBHa eleKTpOHHA
cucrema y cdepi OyaiBamiTea,” namely the Unified State Electronic System in the Field
of Construction, which “is a unified information and communication system, part of the
urban-planning cadastre, ensuring the creation, review, transmission, acceptance,
collection, entry, accumulation, processing, use, consideration, storage, protection,
accounting, and provision of information in the field of construction, as well as electronic
interaction between natural and legal persons, state bodies, local self-government bodies,
and administrative service centers for the purpose of obtaining construction-related
services specified by law.” Under martial law, this platform becomes a central instrument
for simplifying administrative procedures, with the law allowing accelerated construction
authorization and even changes in land-use designation through simplified procedures,
based on conclusions issued by urban-planning authorities, without complex territorial-

planning documentation.
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This confirms that the Ukrainian system does not separate the urban-planning
cadastre from authorization, control, and record-keeping procedures in construction.

Law No. 711-IX of 17 June 2020 (Law of Ukraine No. 711-IX on Land-Use
Planning, 2021) played a structural reform role, as it introduced into Ukrainian legislation
the idea of correlating land-use planning with urban-planning documentation. This law
amended both urban-planning regulations and land-management legislation, establishing
that certain urban-planning documents are at the same time land-management
documentation. The law, which entered into force on 24 July 2021, is considered one of
the most important reforms in the field of territorial planning in Ukraine, frequently being
referred to in doctrine as the “law of comprehensive spatial development” due to its
integrative character.

This solution reduces the risk of contradictions between urban plans and cadastral
data, while decisions concerning land are related to territorial function, infrastructure, and
the interests of the community.

A central element of the reform is the introduction of the comprehensive spatial
development plan of the territory of a territorial community, which represents a single
document integrating general plans of settlements, urban-planning documentation, and
land-management documentation, thereby extending planning to the entire territory of the
community, not only to built-up areas.

At the same time, the law introduced an important conceptual shift from the rigid
classification of “land use” to the notion of the “functional purpose of the territory,”
allowing greater flexibility in land use and more efficient adaptation to local development
needs. In this context, changing the designated use of land has been significantly
simplified, with owners being able to modify land use within the functional limits
established by urban-planning documentation, without the need to prepare separate land-
management projects, thereby reducing the duration and costs of administrative
procedures.

The reform also has a clear digital dimension, as it provides for the mandatory entry
of urban-planning and functional data into the State Land Cadastre in digital format,
thereby contributing to the creation of an integrated and interoperable database.
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At the same time, the law established concrete implementation deadlines, including
the obligation of local authorities to enter functional zones and the boundaries of heritage
objectives into the cadastre by 1 January 2025, demonstrating the phased and planned
character of the reform.

In the context of martial law, the legal regime has been further flexibilized, allowing
changes in the designated use of land even in the absence of a finalized comprehensive
plan, based on the owner’s decision and the conclusion of the urban-planning authority,
reflecting the adaptation of legislation to urgent needs of reconstruction and relocation.

Through these mechanisms, the law seeks not only administrative efficiency, but also
the reduction of corruption risks in the process of land allocation and use, ensuring greater
transparency and predictability in territorial planning.

Law of Ukraine No. 858-IV of 22 May 2003 “On Land Management” complements
this architecture (Law of Ukraine No. 858-1V on the Territorial Organization of Land,
2003). It is important to specify that this law, officially entitled “TIpo 3emneyctpiii,” does
not regulate urban planning in the strict sense, but constitutes the fundamental normative
act governing the territorial organization of land and the management of land resources in
Ukraine.

From a legal standpoint, this law establishes the organizational and procedural
foundations of “3emmeyctpiit” activity, regulating relations between public authorities,
local public administration bodies, natural persons, and legal entities, with a view to
ensuring the sustainable and rational use of land. At the same time, the law defines the
types of land-management documentation — schemes, projects, and technical
documentation — as well as the procedures for their elaboration, approval, and
implementation, thereby establishing the legal framework for determining land
designation, property boundaries, and restrictions on use, including servitudes.

The law is particularly useful because it legally demonstrates the idea of integration
between two domains which, in many states, remain parallel: cadastre/land and urban
planning.

In the context of recent reforms, including amendments up to 2025, “Law No. 858-
IV’ acquires a strengthened role within the digital land system, being used as a basis for
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integrating land data into registers and information systems, including in relation to the
urban-planning cadastre and the state digital infrastructure.

At the same time, the conceptual distinction between this law and urban-planning
legislation proper, such as “Law No. 3038-VI” or Law No. 2780-XII “On the
Fundamentals of Urban Planning,” must be emphasized: the former is oriented toward the
management of land resources, whereas the latter concerns construction planning and the
development of settlements.

It is precisely the interaction between these two categories of regulation — land-
related and urban-planning-related — that enables the formation of the digital land and
urban-planning ecosystem in Ukraine, in which data concerning land, urban-planning
documentation, and restrictions on use are correlated within a unitary information system.

“Resolution of the Cabinet of Ministers of Ukraine No. 926 of 01.09.2021 approving
the Procedure for the Development, Updating, Amendment, and Approval of Urban-
Planning Documentation” (Resolution of the Cabinet of Ministers of Ukraine No. 926 of
01.09.2021 approving the Procedure for the Development, Updating, Amendment, and
Approval of Urban-Planning Documentation, 2021) details the technical mechanism of
this integration. This normative act constitutes one of the most important instruments for
implementing urban-planning legislation, as it operationalizes the provisions of Law No.
3038-VI and establishes the concrete rules applicable at the local level for the preparation
of urban-planning documentation.

According to this resolution, local-level urban-planning documentation includes
textual materials, geospatial data, graphic materials, and metadata.

Specifically, the resolution regulates the elaboration of comprehensive spatial
development plans for the territories of territorial communities, general plans of
settlements, and detailed territorial plans, establishing the structure, content, and
procedural stages for each of these.

From a legal standpoint, the act has the role of standardizing the urban-planning
process, ensuring the uniformity of documentation and its compatibility with the

requirements of the urban-planning cadastre and digital information systems.
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Thus, the law is no longer satisfied with the mere existence of an approved plan, but
requires information to be structured in a format compatible with digital systems and
geospatial databases.

An important element introduced by this resolution consists in the mandatory use of
geospatial data and metadata, which enables the integration of urban-planning
documentation into the state digital infrastructure and ensures its interoperability with
other registers and systems, including the land cadastre and the electronic construction
system.

In addition, the resolution refers to the implementation of the experimental project
concerning the introduction of the Urban-Planning Cadastre at the state level, regulated
by Cabinet of Ministers Resolution No. 909 of 09.08.2024, demonstrating the direct link
between procedural norms and the development of the digital infrastructure of urban
planning. This shows that Ukraine did not abruptly transition to a fully digital system, but
built an experimental stage in which the mechanisms for elaborating, updating, and
approving urban-planning documentation are gradually adapted to the functioning of the
State Urban-Planning Cadastre. From an institutional perspective, this legislative
technique is noteworthy, as it allows the system to be tested before full generalization.

In practice, this allows territorial planning to be connected with building registers,
address registers, the land cadastre, and construction-authorization systems.

At the same time, the resolution has been repeatedly amended and updated through
Resolutions No. 1298/2022, No. 416/2023, No. 909/2024, No. 1557/2024, and No.
1574/2025, reflecting the dynamic character of the regulation and its continuous
adaptation to the requirements of digitalization and modern territorial administration.

In conclusion, Ukrainian legislation confirms the transition from the traditional
cadastral model to a model of digital territorial governance. Whereas in the classical
system the cadastre primarily served the identification of land and the protection of
property rights, in the Ukrainian model the urban-planning cadastre becomes a platform
for public decision-making, construction control, development planning, and data

integration.
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3.3. Comparative Analysis of the Land and Urban-Planning Systems of the
Republic of Moldova and Ukraine in the Context of the Formation of the Digital
Ecosystem. The comparative analysis of the land and urban-planning systems of the
Republic of Moldova and Ukraine reveals the existence of two distinct models of
institutional and normative evolution, characterized by significant differences regarding
the degree of integration, the role of digitalization, and the dynamics of reform.

From the standpoint of the legal framework, the Republic of Moldova is
characterized by a consolidated model in which cadastral and urban-planning regulations
have been developed progressively, with emphasis on the stability of legal relations and
the security of real rights. In this context, Law No. 354/2004 on the Formation of
Immovable Property and the Urban Planning and Construction Code No. 434/2023
constitute important normative benchmarks, ensuring the legal correlation between the
process of immovable-property formation and the land-use regime. However, the
integration achieved is predominantly normative in nature, without being accompanied by
full functional interoperability at the level of information systems.

In Ukraine, the normative framework reveals a more integrated and more dynamic
approach. Through Law of Ukraine No. 3038-VI on the Regulation of Urban-Planning
Activity, Law No. 711-IX on Land-Use Planning, and Law No. 858-1V on the Territorial
Organization of Land, the legislature has established a legal framework in which urban-
planning documentation and territorial-organization documentation are integrated, while
land use is determined in relation to spatial functionality and territorial-development
objectives. This integration is complemented by procedural regulations, such as Cabinet
of Ministers Resolution No. 926/2021, which ensures the standardization and
digitalization of urban-planning documentation.

With regard to the role of digitalization, the differences between the two systems are
significant. In the Republic of Moldova, cadastral digitalization is advanced from the
perspective of the legal registration of immovable property and the provision of electronic
services, but it remains limited at the sectoral level. The cadastral information system is
not yet systematically integrated with urban-planning registers, construction-authorization
systems, or other components of the territorial information infrastructure.
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In Ukraine, digitalization is conceived as an integrated process oriented toward the
creation of a digital land and urban-planning ecosystem. The implementation of the urban-
planning cadastre at the state level, its integration with the electronic system in the field
of construction, and the development of related registers — including address registers
and urban-planning documentation registers — indicate the existence of an interconnected
digital infrastructure that enables the use of geospatial data in planning, authorization, and
control processes.

Another relevant dimension of the comparative analysis concerns the dynamics of
legislative reforms. In the Republic of Moldova, recent amendments to the normative
framework, including those adopted in 2025, reflect a gradual approach oriented toward
the clarification and streamlining of existing procedures, without fundamentally altering
the structure of the system. This approach contributes to maintaining legal stability, but
may slow the process of functional integration.

In Ukraine, legislative reforms are characterized by a high degree of adaptability,
determined to a considerable extent by the geopolitical context and the need for territorial
reconstruction. The simplification of procedures for changing land-use designation and
the acceleration of construction-authorization processes reflect an orientation toward
flexibility and administrative efficiency. However, this dynamic may generate challenges
concerning normative coherence and long-term legal security.

Overall, the comparative analysis highlights that the Republic of Moldova and
Ukraine follow different trajectories in the development of their land and urban-planning
systems. The Republic of Moldova is distinguished by a stable model based on the
consolidation of the legal framework and the protection of real rights, whereas Ukraine
promotes a model oriented toward functional integration and advanced digitalization.

Therefore, the differences identified do not reflect different levels of development,
but rather distinct legislative and administrative policy choices. While the Moldovan
model offers a high degree of legal security, the Ukrainian model highlights the potential
of an integrated digital ecosystem capable of supporting complex processes of territorial

planning and reconstruction.
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Conclusions. The analysis conducted on the land and urban-planning systems of the
Republic of Moldova and Ukraine highlights the existence of distinct development models
which, although converging toward the common objective of modernization and
digitalization, differ in terms of internal structure, the pace of reforms, and the level of
functional integration.

In the case of Ukraine, the research confirms the emergence of a model that may be
qualified as a digital land-urban-planning ecosystem, characterized by the correlation of
cadastral data with urban-planning documentation, the use of documentation in digital
geospatial format, the interconnection of the urban-planning cadastre with electronic
systems in the field of construction, and the integration of related registers into a unitary
informational infrastructure. This architecture goes beyond the traditional cadastral
paradigm, transforming territorial data into an active instrument of governance and
planning.

By contrast, the model of the Republic of Moldova is distinguished by a high degree
of legal consolidation of the cadastral system and by the safeguarding of the security of
real rights over immovable property. The digitalization of cadastral services and the
development of the related informational infrastructure indicate significant progress;
however, these developments occur predominantly at the sectoral level. Integration with
urban planning, addressing systems, construction, and other public registers remains under
development and has not, at present, reached the level of systemic interoperability.

The comparison of the two models indicates that the differences do not reflect a
developmental gap, but rather distinct public-policy orientations. The Republic of
Moldova has opted for a gradual approach centered on legal stability and institutional
consolidation, while Ukraine promotes an accelerated model oriented toward digital
integration and the extensive use of geospatial data in administrative processes.

At the same time, the analysis shows that the dynamics of reforms in Ukraine are
significantly influenced by the exceptional context generated by the armed conflict, which
has imposed the need for the rapid development of effective planning and reconstruction

mechanisms. In this sense, the Ukrainian model may be interpreted as an example of
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accelerated digitalization under crisis conditions, where external pressures have
determined the implementation of structural solutions within a relatively short period.

Against this background, the research findings confirm a general trend of evolution
at the European level, whereby modern cadastral systems no longer operate in isolation,
but are integrated into complex territorial digital infrastructures comprising urban
planning, construction, addressing systems, geospatial data, and electronic public services.

For the Republic of Moldova, the Ukrainian experience provides relevant
benchmarks for the next stage of reform, particularly with regard to the development of
interoperability between the Real Estate Register, urban-planning documentation, address
registers, and e-governance platforms.

In conclusion, while the Moldovan model may be characterized by stability and legal
coherence, the Ukrainian model demonstrates the potential of rapid digital integration. The
convergence of these two directions — legal security and functional interoperability —
represents the necessary premise for the development of an efficient and sustainable digital

land and urban-planning ecosystem.
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LEGAL UNDERSTANDING OF THE HYBRID NATURE OF
INTERNATIONAL ECONOMIC COOPERATION AND ITS MANIFESTATION
IN A DISTINCT ECONOMIC SECTOR !

Danylo Stepchenko, Olha Shapovalova

The article's author, D. Stepchenko, examines the phenomenon of hybridity in international
economic cooperation as a distinct institutional logic of the post-liberal world order — one that
diverges from both classical multilateralism and its outright collapse. Drawing on the concept of
normative co-production (Petrone, 2025) and empirical data from 2025-2026, the author
demonstrates that the structural hybridization of global economic governance simultaneously
ensures the system's adaptability and legitimacy while generating risks of fragmentation, erosion
of global public goods, and the geopoliticization of economic instruments. The article advances
the thesis that a pragmatic hybrid approach — preserving a rules-oriented core while
accommodating inevitable flexibility at the periphery — represents not an optimal, but the least
detrimental of the available strategic options (theses one and two). Co-author O. Shapovalova
addresses the prospects for examining the legal dimensions of integrating green tourism into the
innovative development of Ukraine's agricultural sector as a manifestation of hybridity in
international economic cooperation (theses three and four).

Keywords: hybrid governance, multilateralism, normative co-production, geoeconomic
fragmentation, post-liberal order, legal dimensions, innovative development of the agricultural

sector, conditions of European integration, green tourism.

Introduction. Ukraine holds the status of a participant in the European Union's
"Digital Europe" programme. Ukrainian enterprises, organisations, and state institutions
are eligible to apply for funding of projects aimed at embedding digital technologies within
the economy and society — a consideration of particular relevance to overcoming the

obstacles faced by tourists who opt for "green" tourism in remote villages of a hromada

' The work was carried out within the framework of the fundamental research topic "Theoretical and legal principles for
ensuring innovative development of agriculture in Ukraine in the context of European integration" (RC UkrINTEI No.
0125U003844).
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(amalgamated community). Our country's international commitments to aligning the
contemporary understanding of law with the EU legal space remain pertinent, yet they are
becoming increasingly multivectoral. The economic vector of international cooperation is
undergoing a transformation that cannot accurately be described in the categories of crisis
or decline. The adoption of eco-investments and eco-innovations in the tourism sector —
formerly associated with sustainable development conditions — now requires, as a
consequence of the war of aggression and its aftermath, new digital instruments for
promoting the future tourist co-product on international platforms. There is a growing
demand for critical analysis of the manifestations of hybridity in international economic
cooperation, so as to select an appropriate methodology for bringing the research state of
the agri-sector's innovative development into conformity with EU standards. The analysis
set out in the first and second theses is universal in character. However, in the third and
fourth theses, the integration of green tourism into the innovative development of
Ukrainian agriculture has been selected as the sector in which practical manifestations of
hybridity are to be tested.

Thesis One. What observers frequently characterise as a "crisis of multilateralism"
1s, in reality, a process of far greater complexity and structural significance — a process
of institutional hybridisation of global economic governance. Hybridity in international
economic cooperation is neither a temporary deviation from the liberal norm nor a
symptom of disorder; rather, it constitutes an autonomous institutional logic that defines
the architecture of the post-liberal world order. This thesis is not neutral: it presupposes
that both apologia and critique of hybridity require an analytical rigour that is seldom
afforded to either.

The concept of hybridity in the context of global economic governance received its
theoretical articulation primarily through works that deliberately reject the binary
opposition of "liberal versus illiberal." Francesco Petrone proposes the concept of
normative co-production: hybrid governance models (HGMs) arise not as a result of one
normative logic prevailing over another, but as a consequence of their interaction and
mutual adaptation [1]. From this vantage point, principles such as transparency and
sustainable development — which constitute the normative core of the West — and
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principles such as sovereignty, non-conditionality, and "common but differentiated
responsibility" — as articulated by the Global South — do not merely coexist; they co-
produce new institutional forms. An equally important theoretical resource is Amitav
Acharya's concept of normative localisation [2]: norms are not imported in ready-made
form but are adapted to local contexts, acquiring new configurations. It is precisely this
logic that explains, inter alia, why China's "ecological civilisation" can function as a
localised version of global climate norms while retaining its own sovereigntist framework.
The empirical material of 2025-2026 provides the means to test these theoretical
propositions — and, as will be demonstrated, it not only confirms the conceptual
framework but also substantially refines its boundaries [3].

The joint report of the World Economic Forum and McKinsey presents a paradoxical
picture: the overall level of global cooperation remains stable, notwithstanding the fact
that multilateral metrics — peacekeeping operations, international resolutions, health-
sector humanitarian aid — show a marked decline compared with 2019 [3]. At the same
time, cooperation in the areas of data flows, services, and selective capital flows exhibits
sustained growth. This signifies that globalisation has not ended — it has changed its
institutional form: in place of a unified multilateral regime, a network of flexible, interest-
oriented arrangements is taking shape, where "mini" is becoming the new "multi" [3]. It
is notable that merchandise trade in 2025 grew by a mere 2.4% — below the global GDP
growth rate of 3.2% — whereas trade in services and digital flows demonstrated
considerably greater dynamism. This asymmetry is, in itself, symptomatic of hybridisation
[3].

The context within which this process unfolds is the systemic "dismantling" of the
global trading system [4]. Under Trump's second presidency, the United States raised its
average tariff level to 15% — the highest since the 1930s — in direct contravention of
WTO principles concerning reciprocity and non-discrimination. Over the first nine months
of 2025, American tariffs yielded $124.5 billion in revenue, yet two-thirds of these costs
fell directly on consumers [5]. Low- and middle-income countries lost 0.5% of GDP in
export revenue. China, for its part, has resorted to the instrumentalisation of its own
chokepoints within supply chains. The IMF projects an additional contraction of 0.3—0.5%
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in global output as a consequence of fragmentation [6]. The response to this pressure has
not been a restoration of classical multilateralism, but a proliferation of new free trade
agreements in hybrid formats — incorporating elements of friend-shoring, nearshoring,
and selective engagement. The EU-Mercosur agreement, the EU-Indonesia agreement,
the ASEAN Digital Economy Agreement, and the FIT Partnership (14 economies,
September 2025) are all manifestations of a single institutional tendency [4].

The most illustrative example of hybrid governance in the development sphere is the
BRICS New Development Bank. Founded in 2015, it entered in 2025-2026 what analysts
characterise as its "second golden decade": membership expansion, project financing in
local currencies, and an emphasis on the green transition [7]. The NDB institutionally
combines standards of transparency and sustainable development, inherited from the
Bretton Woods tradition, with the principles of non-conditionality and local ownership
that are fundamental to the logic of the Global South. This is neither eclecticism nor
compromise — it is precisely the co-production of a new institutional norm, in which
neither of the original logics fully dominates. An analogous structure is discernible in the
climate sphere: hybrid co-financing through the EU Recovery and Resilience Facility and
Chinese South—South climate cooperation funds entails the simultaneous recognition of
both Green Deal principles and the principle of common but differentiated responsibility
[7].

The positive consequences of hybridity are real and ought not to be diminished.
Flexible HGMs demonstrate superior adaptability to external shocks compared with rigid
multilateral regimes — and it is precisely this property that explains the stability of global
cooperation under conditions that, one might have supposed, should have led to its
collapse [3]. The engagement of the Global South — above all through BRICS+ and the
NDB — enhances the legitimacy of global governance in those dimensions where
multilateral institutions have traditionally suffered from a deficit of representation. At the
same time, analysis by the Brookings Institution points to a fundamental advantage of
hybrid financing: the private sector, when integrated into such mechanisms, mobilises
resources on a scale unattainable through purely state-based instruments [8]. It would,
however, be analytically inadmissible to stop at these observations.
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The negative consequences of hybridity are no less structural, and it is here that the
author's position in this article finds its sharpest expression. Competing normative regimes
that co-exist in hybrid forms inevitably generate arbitrage opportunities and increase
transaction costs — for states and private actors alike. More serious still is the problem of
global public goods: climate governance, the architecture of debt resolution, the regulation
of artificial intelligence — all of these domains require precisely what hybridity, by
definition, does not guarantee: sustained, non-opportunistic commitment. It is no
coincidence that official development assistance contracted by 9% in 2024 and by a further
9-17% 1n 2025 [9]. The geopoliticisation of economic cooperation — the conversion of
trade and financial instruments into tools of hybrid pressure, from tariffs and export
controls to cyberattacks on energy infrastructure — is perhaps the most disquieting
systemic consequence: the Munich Security Report 2026 expressly qualifies this
dimension as an integral component of contemporary hybrid warfare [4]. Hybridity
renders the system resilient in the short term, but it simultaneously blurs the boundary
between rules and force — and therein lies its fundamental ambivalence.

Thesis Two. The challenges confronting the hybrid architecture are likewise
structural in character and cannot be resolved by purely technical reforms. First, the
question of institutional adaptation: how are HGMs to be integrated into the normative
space of the WTO and the IMF without destroying the remnants of a rules-based order?
The Barometer 2026 registers "reform fatigue" in international organisations [3], which is
itself symptomatic of an absence of "collective leadership." Second, the normative
balance: the EU must adapt to a multiplex environment without dissolving its own value-
based identity, while BRICS must avoid the internal fragmentation that would render its
external hybrid commitments unviable. Third, the problem of accountability: a number of
initiatives associated with hybrid governance suffer from a lack of transparency, which
opens windows for opportunism — and above all at the expense of the most vulnerable
participants in the system. Petrone is right [1] when he insists on "epistemic justice" and
"dialogical spaces" as conditions for the functioning of legitimate hybrid forms; it must be
acknowledged, however, that from the normative requirement to its institutional
embodiment there lies a distance that hybrid logic, in and of itself, does not diminish.
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In conclusion, one must resist two symmetrical temptations: an apologetic reading of
hybridity as the optimal solution for a fragmented world, and an apocalyptic reading of it
as the harbinger of the definitive disintegration of a rules-based order. The studies of
2025-2026 — the WEF Global Cooperation Barometer [3], the Munich Security Report
[4], analysis by the Brookings Institution [8§] — are unanimous in their finding that the
future of international economic cooperation will be determined not by the restoration of
classical multilateralism, nor by the triumph of one or another great power, but by the
capacity of governance actors to preserve a rules-based core amid the inescapable
flexibility of the periphery. A pragmatic hybrid approach — the preservation of the
normative core alongside the integration of minilateral and regional initiatives — is not an
ideal solution, but the least bad of the available options. This distinction is a matter of
principle: it demands of researchers and practitioners that they renounce the illusion of
systemic completeness and embrace a readiness for continuous, institutionally exhausting
work in managing contradictions. Hybridity will neither save nor destroy the global
economy automatically — it is the field upon which that fate is determined through daily
institutional choices.

Thesis Three. Notwithstanding the considerable body of scholarly research devoted
to the phenomenon of hybridity in international economic cooperation, the problem of
ensuring the innovative development of Ukrainian agriculture under the conditions of
European integration remains insufficiently studied. In particular, the question of
integrating green tourism into the innovative development of agriculture has not received
adequate theoretical substantiation. In practice, hybridity in this context manifests itself
through the blurring of clear boundaries between classical agricultural production and the
sphere of tourist services. The attainment of balance and harmony in this practical process
of boundary dissolution is impeded by the fact that a number of important aspects of the
sector's modernisation within the agrarian domain remain insufficiently examined.
Specifically, the mechanisms for the sustainable implementation of innovations, taking
into account ecological, social, and institutional factors, have not received proper
theoretical and practical substantiation (Tomashuk I. V., 2025). Likewise, a range of legal
problems attendant upon the introduction of innovations remains under-researched. The
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manifestations of hybridity in international economic cooperation and their legal
accompaniment demand thorough critical analysis within the context of one of the
problems of Ukraine's European integration. At issue is the process of creating a joint
tourist product and providing ancillary logistical and other services by Ukraine and EU
member states. International grants from the EU require that business profitability be
achieved while simultaneously preserving the authenticity of the village and its ecology.
At the same time, the output of Ukraine's agrarian sector has low added value — a
condition that stands in contradiction to the European trajectory of high-technology
reindustrialisation.

In order to obtain a co-product in the aforementioned sector, we have access to the
integration network of global tourist platforms — Booking, Airbnb — and the "Smart
Village" ecosystem. For the practical realisation of the "Smart Village" concept, both in
Ukraine and in the EU, financial funds of considerable scale in terms of investment are
being established. Grant initiatives are also emerging to support the processes of
digitalisation and community development. Modern digital technologies are recognised as
the intellectual foundation for the creation of new products, values, and properties. This
recognition, to a significant degree, facilitates the acquisition of competitive advantages
in the majority of markets for services, goods, and so on. However, the imbalance between
the digital maturity potential held by the state and that which resides within the society of
rural communities undermines the state's capacity to realise its potential for the creation
of a joint tourist product and the provision of ancillary logistical and other services by
Ukraine and EU member states.

In our country, the principal support for the agrarian sector as a platform for green
tourism is currently directed towards the survival and recovery of communities. The State
Agrarian Register has been established, through which farmers and communities gain
access to the Programme for the Restoration of Frontline Communities. At the beginning
of 2026, projects totalling $4 million were launched to support rural communities in the
Chernihiv, Dnipropetrovsk, and Mykolaiv oblasts (greenhouses, irrigation systems, digital
assistance). Preferential lending under the "5-7-9" programme has been extended until
March 2027, enabling rural entrepreneurs to finance the modernisation of their businesses.
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In the European Union, the concept of rural territorial development that employs
modern digital technologies, innovation, and community initiative itself — the "Smart
Village" — forms part of the official Common Agricultural Policy. The EAFRD
(European Agricultural Fund for Rural Development) operates with a budget of €95.5
billion for the 2021-2027 period. It finances infrastructure, digitalisation, and training in
rural areas. Among the successful programmes are LEADER, which obliges EU member
states to allocate a minimum of 5% of the EAFRD budget to projects initiated by the
communities themselves (a "bottom-up" approach), and the SMART ERA Grants — open
competitions for innovators (start-ups and SMEs) offering up to €60,000 for the
development of digital solutions for rural regions (for example, platforms for shared
mobility or digital education).

At the same time, Ukraine possesses scant positive experience of integration into
global tourist platforms such as Booking and Airbnb, or into the "Smart Village"
ecosystem. Russia's aggression against Ukraine has created a formidable obstacle to the
dissemination of such experience. It has altered the character of Ukraine's integration into
global tourist platforms and digital ecosystems by shifting the emphasis from classical
tourism to humanitarian functions. Prior to the onset of full-scale invasion, the Booking
and Airbnb platforms served as instruments for integrating Ukraine's hotel industry into
the global market. The war radically transformed their use, converting them into centres
for accommodating internally displaced persons. The humanitarian solidarity initiatives
conducted through these platforms merit particular attention. For instance, Airbnb
implemented a programme of free housing for refugees in Europe, while foreign nationals
booked accommodation in Ukraine through Airbnb with no intention of travelling there,
in order to provide financial support to Ukrainian property owners.

However, with an orientation towards Ukraine's post-war recovery, the scholarly
community is focused on the intensified need to develop joint projects aimed at the
restoration of Ukraine's economy.

Thesis Four. Since the beginning of 2026, Ukraine has commenced the financing of
several large-scale research projects. Taken together, they are oriented towards
overcoming all of the economic and organisational problems identified above. It is
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pertinent to draw attention to the state's commissioning of a fundamental research project
on the topic "Theoretical and Legal Foundations for Ensuring the Innovative Development
of Ukrainian Agriculture under the Conditions of European Integration." The project's
term of execution 1s 2026—2028. The implementing body is the creative collective of the
Research Institute for the Legal Support of Innovative Development (Kharkiv).
Experimental developments under this project are planned to be carried out employing
legal instruments in the following directions: legal support for mechanisms of cooperation
between agricultural enterprises and scientific institutions; legal regulation of smallholder
farming in Ukraine and the European Union; legal support for the use of big data in
Ukraine's agrarian sector; and other innovative approaches to the development of the agri-
sector.

A contemporary understanding and legal comprehension of the hybridity of
international economic cooperation will make it possible to forecast the outcomes and

adjust the expectations arising from this research.
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PO3BUTOK KOMEPIIHHOT' O ITIPABA Y YECBHKINA PECITYBJIIIII

Cepeopak Cmanicnae

YV cmammi pozensinymo icmopiio po3eumky KoMepyiuno2o (20cnodapcbkoz2o) npasa 6
Yecwkoi Pecnybaiyi nio uac pexoougikayii npueamuozo npaea 3 2012 poky. Iliokpeciero, wo
ckacysanns Topeisenvnozo kodekcy Yecvkoi Pecnybniku cknano 000amKkoee Ha8aHmMaMiCeHHs Ha
cyb’exmieé 20CNO0aprOBaHHs Ma MAN0 He2AMuHi HACAIOKU OJisl 8e0eHHsT 20CN00APCbKOL
disinbnocmi. /lana pegopma npusena xk xomepyianizayii L{usinenozco kooexcy, 3 6elUKoI0
Kinvkicmio nyoniunux Hopm. Komepyitine (cocnooapcovke) npaso npooosicuio C8ill po36Umox Ha
OOKMPUHAILHOMY DI6HI, Ma 68 NPULIHAMUX 3AKOHOO0ABYUUX AKMAX 3 Pe2YyN08AHHs 20CN00APCLKOL
OISIILHOCMI.

Knrouoei cnosa:. Komepyitine (2ocnodapcvke) npaeo, Luginbnuii xooexc Yecwvkoi

Pecnybnixu, Topeigenvruil kooexc, pekoougikayis.

[cTopu4HO PO3BUTOK KOMepyitiHo20 (20cnodapcbkoeo) npasa B Yeckkiit PecryOmitti
NOTPIOHO PO3AUIITH HAa YOTHPHU €Talu: MepUIMidl — IiCHyBaHHS y cKiaal ABCTpo-
VYropumwHy; npyruii — icHyBaHHsA B ckiaal Yexocnoaupbkoi PecnyOmiku 3 1918 poky;
TPETiil — TaK 3BaHUN «COIIATICTUYHUI Tepion» icHyBaHHS 3 1948 poky; ueTBepTHil —
HICIsl «OKCAMUTOBOI PEBOJIIOLID MEpeXil JO PUHKOBOI €KOHOMIKH Ta JAEMOKPATUYHOTO
po3Butky Yecbkoi PecriyOumiku 3 1989 poky. OcTanHiii eTan po3BUTKY nepeadoaydaB BiaxXia
B1JI COIIATICTUYHOT CHCTEMH IIpaBa, MIAHOBOI €KOHOMIKH JI0 JEMOKPATUYHOTO PO3BUTKY
JIep’KaBU, CTBOPEHHSI HOBUX CY0’€KTIB TOCMOAaproBaHHs pi3HUX (opM BiracHOcTI. [lig
4ac CTAHOBJICHHS PUHKOBOi EKOHOMIKM B JepkKaBl Oynu  NPUNAHATI 3MIHU 10
3aKOHOJIaBCTBA (PEryJIOBaHHS MPABOBIAHOCHH Y TOCHOAAPCHKOI JISIBHOCTI MPOXOIUI0
3a nonomoroto [{uBinibHOTrO Ta TOPriBeTbHOTO KOACKCIB). 3a3Ha4eH1 KOJAEKCH Y 3B A3KY 3
JUHAMIYHUM PO3BUTKOM BEJECHHS TOCTOAPCHKO1 TISTTLHOCTI B JIep>KaBi HE B 3MO31 Oyu
B TNOBHOMY 00CSI31 peryjroBaTd JaHl NPaBOBIIHOCHHM Ta MOTpeOyBaJM BHECEHHS
noctiiaux 3MiH. Tomy, B Yechkiit PecnyOmimi y 2014 poui npoiuuio moBHE
NEPEe3aBAHTAKEHHS Y Tally31 IPUBATHOTO MpaBa. 3MIHU CTOCYBAJIUCSA TPUUHSITTS HOBOTO
[uBinsHOTO KOmekcy 89/2012[1], saxuii BctynuB B 3akoHy cuiny 01.01.2014 poky, a

npuitaatuii 6yB 03.02.2012 pomui. JIBa poku Bia NpUAHATTS A0 HaOpaHHS 3aKOHHOI CHUJIH
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HeoOX1H1 Oynu 1S mepexinHoro mnepioxy. B uei nmepiog Oyino 3aificHEHa MiATOTOBKY
3aKOHOJaBuOi 0a3u Ta CycHuibcTBa B JepxaBi. Konmeniiero npuiiHaTTs LluBiibHOTO
kozekcy Yecwkoi PecryOimiku Oysio MPUHIIAIIOBE TIOMOJIAHHS Tyalli3My TMPUBATHOTO
npaBa, TOMY 110, PETYJIIOBAHHS IMPABOBITHOCHH 3JI1MCHIOBAJIOCS 3a JOMOMOTOIO JIBOX
konekciB [luBimbHOro Ta TopriBenpHoro. Y mnpuitHaToMy [luBiIBHOMY KOJEKCY
nepeadavanrch HOBI TPUHITUITN, 3aCTOCOBYBAjIaCh HOBA TEPMIHOJIOTIS Ta CTAUCS 1CTOTHI
3MiHU Yy cdepi goroBipHoro mpasa. [IpaBOBIIHOCHHM TIpU BEJIEHHI TOCIOAAPCHKOI
JUSJIBHOCTI  PEryJIIOIOThCS HOPMAaTMBHMMM aKTaMH pI3HUX Tally3ed ImpaBa Ta
MDKHAPOJHUMHU JOTOBOpaMU skl € 000B’si3koBUMH st Yeckkoi PecmyOriku, 1y pasi
KOH(DJIIKTY 3 BHYTPIIIHbOIEP>KABHOIO MTPABOBOIO HOPMOIO, OCTaHHI MaloTh nepenary. Lle
OyJio BiJOOpa)K€HO Ha 3aKOHOJABYOMY piBHI, uepe3 Te, IO IMiJ 4Yac BCTyHy J0
€pponeiicekoro Coro3y Yecbka PecmyOmika Oyia 3000B’si3aHa TapMOHI3YBAaTH CBOE
3aKOHOJIJABCTBO 3 3aKOHOJABCTBOM OCTAHHBOT'O BPAXOBYIOUM IICPBHHHE Ta BTOPHUHHE
€BPONENCHKE MTPABO.

Pepopma mpuBaTHOrO mpaBa mepemdavana CKacyBaHHS i JIBOX OCHOBHHX
3aKOHOJABYMX AaKTIB 3 PEryJIlOBaHHS MPABOBIIHOCMH TPH BEIECHHI TIOCHOJAPCHKOT
TISIIBHOCTI, a came: TopriBensHOoro kojekcy Yecbkoi PecryOmixku Ne 513/1991 [2] Ta
[HusinsHOTO KOoAekcy Uechkoi Pecybmiku Ne 40/1964 [3]. OgHovyacHO, 3 MPHHHATTAM
[{uBUIBHOTO KOJEKCY, OyJM MPUUHATH PsAJ 3aKOHIB, SIKI CTBOPIOBAIU (PyHAAMEHT IS
peryoBaHHsT TPaBOBIJHOCHH MPHU BEJACHHI FOCTIOJAPCHKOT MISUIBHOCTI, a caMe: 3aKOHY
UYecwkoi PecnyOmiku «IIpo rocnomapchku ToBapucTBa Ta koomepatuBw» 90/2012 [4],
3akoH Yecwkoi PecnyOmiku «IIpo MikHapojHe npuBaTHe mpaBo» [5], 3akoH Yecbkoi
Pecriy6uniku «IIpo nepxaBHI peecTpy IOpUAUIHUX Ta (GI3UIHUX 0ciO» [6] Ta iH.

JlocHiAHUKY TIPOBOJSIYM aHAJI3 MEPIIMX MIcAIiB HaOpaHHs YMHHOCTI [[UBUIBHOTO
kojekcy Yeckkoi PecryOumiku 3a3Ha4ar0Th, 10 BUHUKJIA MTOTPIOHICTH Y 3MiHI YCTAaHOBYHX
JTOKYMEHTIB (29%), mUTaHHSA MpPO CyMIIIEHHS (PYHKIIM MpaiiBHUK/y4YaCHUK YCTaBHOTO
bouny (22%), HOBI BUMOTH J0O JOTOBIPHOI JIOKYMEHTaIlli, Takl SIK B3a€MO3aliKu abo
nebitopcbka 3aboproBaHicTh (18%). OcobmuBuMu (akTOopamMu SKi YCKJIaTHIOBAIU

BEJICHHS TOCTHOIAPCHKOT JTISIIBHOCTI CTOCYBAIMCS TMEPEAI0TOBIpHA BIIMOBITAIBHICTS Ta
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perymoBanHs opeHAHUX BimHOCWH [7]. CkacyBaHHs TOpriBeIbHOTO KOJIEKCY 3pOOMIIO
JI0JIaTKOBE HABaHTAKCHHS Ha MiANPUEMCTBA.

[TpoBiBmK mochipkeHHS pekoaudikaiii nmpuBaTHoro mpasa micias 10 pokiB 3
npuiiHaTTs LusineHoro Koaekcy Uecbkoi PecriyOmiku ['ynmak M. 3a3Hadae, 1110 111 4ac
HOro CTBOpeHHs OyJio JOMYIIEHO HU3KY MOMUJIOK, Ta BiH HE € 1JeajlbHUM. 3HayHa
KUTBKICTh MUTaHb SIKI BiH MMOBHUHEH OyB PEryJjloBaTH, 3apa3 BUPILIIYIOTHCS HA MPaKTHUIL.
barato npoGneM 3’ABUIIMCS JUIIE MICs HOro MPUUHATTA. Y NESIKUX BUMAJKAX HIOAHCU
BUKOPUCTaHHS (OPMYJTIOBaHb BUSBIITIOTHCS JIMIIE 3apa3. HeHanexxHe BIPOBaKEHHS BO
BHYTPIIITHE 3aKOHOaBCTBO KpaiHu pi3HUX AUpekTUB €C CTaHOBUTH OAATKOBI MUTAHHS,
Kl TIOTPEOYIOTh JO0JAaTKOBOTO JOCHIDKCHHS [8, c.255]. HayxkoBenp B CBOIX
JOCIIJKEHHSX 3a3Havae, KMo O 3aKOHOTBOPII HAMArajaucs NPUBECTH 3aKOHOJIABCTBO J0
171ealbHOTO CTaHy, TO pedopmMa mpuBaTHOro mpasa B Yecbkit PecyOuimi He BigOynacs
0 1 10 chorojH1. JIoBOIM OCTAaHHHOTO BUKJIMKAIOTh JACSKI CYMHIBH BIJTHOCHO JIOIIJIHOCTI,
ckacyBanHs TopriBenbHOro koaekcy Yecpkoi PecnyOmiku, ToMy 110 Nepilia KOHILIEIis
pedopmyBaHHS TPUBATHOTO TpaBa mependadana cCKopodeHHs obcsry TopriBeabHOTro
KOJIEKCY, a He Moro ckacyBaHHA. Skmio 6 Oyna peanizoBaHa mepiia KOHIEIIISA
pedopMyBaHHS TIPUBATHOTO IIpaBa, TO OCTaHHA OW 30eperjia Bijg TEPEBAHTAKCHHS
[{uBUIbHMI KOJIEKC IMyOJIYHMMH HOpPMaMu Ta TOCHOJapChKa [IsUIbHICTH HE Maja
Xa0THUYHOTO HAOOpPY HOPMATUBHUX aKTIB PI3HOTO PIBHS, SIK1 PETYJIIOIOTSH 1.

V¥V 2020 portri 6yB NIpUHHATO 3aKOH, 1110 BHOCHUB 3M1HHU 10 3aKoHYy Yechkoi PecyOmiku
33/2020 - 3axon npo BHeceHHs 3MiH 0 3akoHy Ne 90/2012 36. «IIpo rocmomapchbki
TOBApUCTBA Ta KOOINEpaThBW», BHeceHUM 3akoHoM Ne 458/2016 306., Tta iHIIMMH
NOB'SI3aHUMU 3aKoHamu [9] - METOI0 IPUHHSATTS LHOTO 3aKOHY OYJI0 Aeperyisiis BeACHHS
rOCIOJIapChKOT ISUIBHOCTI, TIPOIIECY CTBOPEHHSI Cy0’€KTIB TOCIOIapIOBAHHSI, CTBOPEHHS
MPaBOBOI BU3HAYEHOCTI TpaB Ta OOOB’S3KIB akKIiOHEPIB Ta JUPEKTOPIB, 3aXHUCT
KpeIUTOPiB 1 1M (PpoBi3allis BeACHHS rOCIOIapChKOi MIsUTbHOCTI. SIK 6a4nMo 3 TonepeaHix
JOCIIIKEHb, HaBaHTaKEeHHs L{UBUIBHOIO KOJEKCY HOpMaMu IyOJIIYHOTO MpaBa HE Malia
BEJIMKOTO YCIXY MPHU PEryJIIOBaHHI MPABOBITHOCUH 3 BEICHHSI TOCTIOAAPCHKOT MISITHHOCTI

Ta noTpedyBaia 10AaTKOBOro peopMyBaHHS.
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[TenmikanoBa I. me y 2015 pomi migkpecnwna, mo pedopma TPUBATHOTO MpaBa
npuBesia 10 komepiranaizopanoro [{ueinsHOTO Kosekcy Yecbkoi PecriyOmiku, ocTaHHIA B
0araThOX aCMeKTax CTaB CIIUPATHCS Ha CKacoBaHi HOpMH TopriBensHOro Kojaekcy Yechbkoi
PecnyOniku. Lle Bce BimoOpa3uiiocss Ha Henepea0adyBaHOCTI IMPH BEJIEHHI TOCIIOIaPChKO1
JTISJIBHOCTI Ta OyJlo HE3pOo3yMijo, SK BOHO IIO3HAYUTHCS Ha KOMEPIIHHUX Ta
HEKOMEPLIHHUX BIIHOCMHAX MPU BEJCHHI roCoAapchKoi AisuibHOCTI. He 3Baxkaroun Ha
ckacyBaHHS TOpTriBeJBHOIO KOJEKCY, KOMEpIiiHE MpaBO  3aJMUIIAETHCA Ta Mae
BHYTPIIIHIO IUIICHICTb, XO04a HOT0 MEXI YITKO BH3HAUUTH HE MOXHa. BpaxoByrouu
BEJIMKE TMpaKTUYHE 3HAYEHHS KOMEPIINHOTO mpaBa, OaxkaHo, 1I00 KOMepIliiiHe MpaBo
pPO3BUBAJIOCS Ha JOKTPUHAIBHOMY piBHI. TpajMIliiiHOIO Ta XapaKTepHOI PHUCOIO
KOMEPIIIITHOTO TpaBa € W Te, 10 HOTO 3HAYEHHS BUXOJUTH 3a MEXI1 HalllOHAIBHUX
KOPJIOHIB, IO CTABUTh 3HAYHI BUMOTH IIOJ0 JOTPUMAHHS MOHSTH, 3araIbHONPUNHATUX
TaKOX y MIbKHapoaHoMy KoHTekcTi [10, ¢.39,41].

HaBenene HaykoBusgmu Yecpkoi PecnyOmiku B MiAPYYHHKY BU3HAYEHHS
rOCIoAapCchkoro (KOMEpPINHHOTO) TpaBa, IO € CYKYMHICTh CIEHIaJIbHUX MPAaBOBUX
HOPM, III0 PETYIIOIOTHh TPABOBE CTAHOBUIIE IMIAMPUEMITIB, YMOBH, 32 KX BOHH MOXKYTh
3MIMCHIOBATH TOCIIOAAPCHKY MisUIbHICTh, OCOOJMBOCTI 3000B’sA3aIbHUX BITHOCHH, y SKi
BOHHM BCTYIIAIOTh, a TaKOX JESAKl 1HIN BIAHOCHMHH, TOB’S3aHI 3 IIINPUEMHHUIIBKOIO
nisbHICTIO [11, €.8] mae 3mMory miaAKpeciauTH, IO came HeOoOXiJAHEe MOTJIUOJIEHHS B
rocrojiapcbke (KOMepIiiiHe) CTBOPEHHS HOPM PETYJIIOI0UH 110 cdepy.

BpaxoByroun kapAuHaIbHI 3MIHU TPHU BEJACHHI TOCMIOAAPCHKOI AISIIbHOCTI, CYy0’ €KTH
roCro/JIaproBaHHs NOTpeOyBalii JOJAATKOBUX PO3’ICHEHb IIPU BEJEHHI JIesKuxX Jii. Tomy,
y 2014 pomi OyB po3pobnenuii mociOHuk «IliAmpueMHUNIBKUN MOCIOHUK 10 HOBOTO
IUBUILHOTO KoAekcy»[12], sikiii mMae 4oTupu po3aiiau: 1) ykiagaHHS JOTOBOPIB MIXK
HIIPUEMITSIMY; 2) TATPUEMINL Ta 1X BIAHOCUHHU 3 KIIIEHTaMH; 3) BHYTPIIITHS OpraHi3aiis
ICHYBaHHS MaJIMX Ta CEPEAHIX MIAMPUEMCTB; 4) MIAMPHUEMII Ta 110 MOTPIOHO 3HATH MPHU
CTBOpEHHI miAnpueMcTBa. MeTta 11010 rnocioHuka 0ysna iHdopmalliifHa 10MOMOro MajauM
Ta CepeqHIM MIANPUEMCTBAM MPHU BEACHHI TOCMOAAPCHKOI AISUIBHOCTI y 3B S3KYy 3
OPUIHATTAM HOBOrO LIMBIIBHOTO KOAEKCY, JUIsl YHUKHEHHSI 3aliBOrO HaBaHTAaXXEHHS Ha
OCTaHHIX.
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Posrasmaroun 3000B’s13a1pHE TIpaBO B paMkax komepiiiaoro mpodecop J. Bejcka
MPOBOJUTH CTPYKTYPHE PO3MOALIEHHS OCTAHHBOTO HA: 3arajbHy Ta KOMEPIiHHY YaCTUHU
MIJKPECTIOYN MPO iX BaXIMBICTH a00 TouHIimEe (QYHIAMEHT IJIs BHUKJIQJAHHS ITI€]
JUCLUILTIHYM, TAaKOXK OCTaHHIN MiAKPECIOE€ Ha BIUIMB MyOJIIYHOTO MpaBa Ha KOMEpIIiiHe,
Ta 3a3Hayae MO0 pekoaudikamis moB’s3aHa 1 Oyae TMOB’si3aHa 31  «3HAYHUMHU
MaTepiaJbHUMHU Ta IHTEJICKTYaJbHUMH I1HBECTUIISIMU» JJI1 IOPUCTIB Ta aJBOKATIB.
Eichlerova K., Paték D. mocmimkyroun KomepiliiiHe MpaBo Ticis pekoaudikarii
NPUBATHOTO TIpaBa JUIsl BUKJIAJAaHHA WOTO0 Yy BHUIIMX HAaBYAJBHHUX 3aKjajaax,
MiIKPECTIOTh, IO OCTAaHHE Ma€ MUKIUCIHUIUTIHADHUN XapakTep YCKIaTHCHUH
nyOnigyHUM npaBoM. Tomy mij 4yac BUKJIAa/IaHHS MOTPIOHO 3BEPHYTH yBary Ha HaCTyIHE:
IIPOMHUCIIOBY BJIACHICTh, KOHKYPEHTHE TIPAaBO, 3aKOHOABCTBO PO HETLIATOCITPOMOKHICTh
Ta Oro BIUIMB HA MIAMPHUEMIIS, KOMEPIIiIiHE KpUMIHAJIBHE MPaBO, KOPIOPATUBHE MPABO
ta ixme [ 13, ¢.335, 338].

[Tpodecop Bejcka J. 3a3nauae, mo micns pexoaudikallii mpuBatHoro npasa 'y 2012
porii B Yechki Pecry6iiiii BUHUKIIM HOBI Mpo0OsieMu MK HOBUM L{MBLTBHUM KOJIEKCOM
Ta 3aKOHOM Mpo Koproparllii. OcTaHHii 3a3Hayae, Mo npu aHanizi L{uBiibHOrO KoJgekcy
Uecwkoi PecryOmiky  KUJIBKOCTI CyNEpEeWIMBUX KOHIIENTYaJbHUX MUTaHb Ta OKPEMHX
NOMWIOK Yy TJIyMaueHHI He 3MeHImmwiach. [le BimoOpakaeThCs Ha MPO30POCTI
3aKOHOJAaBYOTO MPOIIECy, TEOPii Ta MpaKTUIll Horo 3acTocyBaHHs. Komepiiiiine mpaBo, sik
paBOBa IUCIUILIIHA YH SK Taly3b JOCTIIKEHHS, 3BUYAiTHO HE 3HUKJIA YePe3 CKaCyBaHHS
TopriBenpHOTO KOjACKCY. CyO0’€KTHMBHI Ta MaTepiaibHO 3YMOBJIEHI OCOOJMBOCTI
KOMEPLINHUX BIIHOCUH HE OyJIM CTEpPTI IIUM aKTOM, & HaBMNAKU BOHU OyJind Oe3MepeyHo,
YITKO Ta OJHO3HAYHO BUOKPEMJICHI Ta TJII 3arajbHOTO peryitoBaHHs. MeTtadopuyHo 11e
MO>KHA BUPA3UTH M TaK: 3 HEBEJIMKOIO YsIBOIO HEsBHMM BipTyanbHUil «TopriBeiabHuit
KOJIEKC» BCE M€ MOYKHA MOOAYUTH — BIH 3aHYPHBCS y YMHHHUHA TMPUBATHOIIPABOBUUN
[uBinsHUM KOmeke [14, ¢.33-34].

[TimcyMoBYrO4M, MOKHA 3a3HAYUTH, IO MICs CKacyBaHHs TOpriBeIbHOTO KOJEKCY
Yecokoi Peciy6umiku mporinuio 6inbie 10 pokis. Cam nmporec ckadyyBaHHS MaB JJOJJaATKOBE
HAaBaHTAXXEHHS Ha MIANPUEMINB, Majll Ta CepeAaHl MIANPUEMCTBA 3 TMPUBEICHHS
JOKYMEHTaIlli y BIAMOBIAHICTH 10 3aKOHOJABCTBAa. BHeceH1 3MiHM y 3aKOHOJIAaBCTBO 3
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peryJiloBaHHs TMPABOBIAHOCHH 3 BEACHHS TOCIOAAPCHKOI MISIBHOCTI Maju 0araro
CyHepewInBUX NUTaHb, 10 HETaTUBHO BiJ0Opa)kalocsi MpU BUKOPUCTAHHI HOPM Ha
npakTuii. HopMu 3 perynoBaHHS KOMEPIIMHUX (TOCTIOAAPCHKUX BIAHOCHH) HE 3HUKIIH,
a HaBIaKW OYyJIM BIJIOKPEMJICHI Ta TJIi 3arajlbHOr0 PEryJtoBaHHs, Ta OyJIM IepeHeceHl 10
HOBOro [luBUIBHOTO KOACKCY (1110 3pOOMIIO TIEPEBAHTAXKEHHSI OCTAHHBOTO MYOJIYHUMH
HOpMaMH ). SIk HaBUaJIbHA TUCIUIIIIHA KOMEPITiitHE (Tocrmoaapchke) ado B 3aJI€KHOCTI Bif
nepexsaay Horo e Ha3uBaloTh TOPTiBEJIbHUM a00 €KOHOMIYHUM HE 3HHMKJIO, & HaBIIaKu
OTPUMAJIO HOBUH PO3BUTOK. BUBYEHHS NaHOI AMCLMIUIIHM, SIK IIJKPECIIOIOTh 0arato

BUCHMX Ta BUKJIAJa4iB MA€ BEJIMKE 3HAYEHHS JIJI1 SKOCTI MiJrOTOBKY MTPABHUKIB.
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HACJIIJKHA CKACYBAHHSA 'OCHOJAPCBKOI'O KOJEKCY YKPATHU

bonoapenko Onvea, bacpiit Bikmopia

Y emammi doocnidoceno npasosi nacnioku ckacysanus I'ocnodapcvkozo kodekcy Yxpainu
ma ocobausocmi pephopmy8anHs CUCMEMU 20CNO0APCHLKO20 3AKOHOOABCMEA V 38 A3KY I3
sanposaddicenuam 3axony Yrpainu Ne 4196-1X. Ilpoananizosano ocuosHi 3miHu y cghepi
npago8o2o pe2ynt08ants OisIbHOCMI €y '€Kmi6 20Cno0aplo8anHs, KOpnopamueHo20 Ynpasiints,
00208IPHUX BIOHOCUH, YAPABTIHHS 0EPHCABHUM I KOMYHAILHUM MAUHOM, A MAKOHC 3ACMOCYBAHHS
20CN00apCcbKO-NpagoBUX CaHKYI.

Kntouosi cnoea: I'ocnooapcwvkuii xodexc Ykpainu, 3axon Ne 4196-1X, cocnodapcvke

3aKOH00A8CMB0, Y0’ €EKMuU 20CN00aplO8artsl, NPasosa peghopma

CkacyBanHs ['ociofgapchbKoro Kojiekcy YKpaiHU CTajlo OJIHUM 13 KJIFOUOBUX €TaIiB
pedopmMyBaHHS HallOHAJBHOI MPaBOBOI CHUCTEMU Ta CYTTEBO BIUIMHYJIO Ha cdepy
rOCIOAAPCHKUX 1 KOPIOPATHUBHUX BIJHOCHH. Taki 3MIHM TOPKHYJIHCS HE JIMIIE
HOPMATHUBHOI 0a3u, a i MPaKTUYHOI IISJIbHOCTI Cy0’€KTIB rOCIOIapIOBaHHs, MEXaHI3MiB
YOPaBIIHHSA MTIAIPUEMCTBAMU Ta 3acaj JEpPKABHOTO PETYIIOBAHHS EKOHOMIKH. Y
pe3ynbpTaTi  BiOyBa€TbCs TOCTYMOBHM TMepexii JO0 HOBOI MOJEll MPaBOBOTO
peryJitoBaHHs, OpPIEHTOBAHOI Ha yHi(iKallit0o 3aKOHOJIAaBCTBAa Ta HAOJIMXKEHHS HOTO 10
€BPOTEUCHKUX CTaHAAPTIB BEJCHHS Oi13HECY.

VY 1mpoMy KOHTEKCTI BTpaTa YMHHOCTI ['ocrmomgapchkuM KOAEKCOM YKpaiHH € He
npocTo (OpMabHUM CKACYBaHHSIM OKPEMOTro KOJM(IKOBAHOTO aKTa, a KOMIUIEKCHOIO
TpaHChOPMAIIIEIO BCIET CUCTEMU TOCTIOAAPCHKOTO 3aKOHOIaBCTBA. BilMOBIIHI 3M1HU OyIn
3akpimieHi 3akoHoM Ykpainu «IIpo ocoOIuBOCTI peryatoBaHHs AisSIbHOCTI IOPUINYHUX
oci0 OKpeMHuX OprasizaliiHO-IPaBOBUX (OPM y MEpexigHUM Mepioj Ta 00 €aHAHb
ropuauaanX ocio» Bixg 09.01.2025 p. Ne 4196-1X, sxuit HabpaB ynHHOCTI 28.02.2025 p.
Came uuMm 3axkoHoM Bu3HadyeHo 28.08.2025 p. maroro BTpaTH YMHHOCTI ['ocnogapcbkum
KojekcoM Ykpainu. OgHouacHO OyJio 3al04aTKOBAHO MEPEXIAHHUM Mepiof, MPOTATOM

SAKOTO JISJIbHICTh OKPEMHUX IOPUIWYHUX O0Ci0 Ta iX 00’€lHaHb PETYIHOETHCS
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CHEI[laJIbHUMHU TOJIOXKEHHSAMHU HOBOTO 3aKOHY, IO BCTAHOBIIIOE OHOBJICHI MIIXOAH JI0
CTBOpEHHS, PYHKIIIOHYBaHHS Ta yIPaBIiHHA MaANprueMcTBaMHu [1].

Jlo TpUHAHSATTS 3a3HAYCHHWX 3MiH TOCIOAAPCHKI MPABOBIIHOCUHU PETYIIOBAINCS
onHouacHO HopMmamu ['ocnonmapcekoro Ta I{uBIIBHOrO KOAEKCIB YKpaiHU, a TaKoX
HU3KOI0 CIElialbHUX 3aKOHIB. Takuil Tyani3M IMpaBOBOIO PETYJIIOBaHHS IMPOTATOM
TPUBAJIOTO 4YacCy CIPHUYMHAB KOJI3li MK TOJOXKEHHIMHU JIBOX KOJEKCIB, IO
YCKJIAIHIOBAJIO IPaBO3aCTOCYBaHHS Ta CTBOPIOBAJIO TPYIOHOLI JJsi CyO’ €KTIB
rocrnojaproBanHs. HoBHIl 3aKOHOJAaBYMH MIAX1J CHOPSIMOBAaHUN Ha YCYHEHHS LHX
CYHEepPEeYHOCTEN NUISIXOM BCTAHOBJICHHSI OUIBII YITKUX 1 YHI(PIKOBAHHUX MPABUII I1SUIBHOCTI
PI3HUX BUJIIB MIANPUEMCTB, I€PKABHUX, KOMYHAIbHUX, TPUBATHUX, IOYIPHIX, IHO3EMHUX
MIMPUEMCTB, a TaKOX MIAMPUEMCTB 00’ €qHAHb TPOMAJSH 1 CIIOKHBUOI KOOIEpallii.
3aKOH JeTalli3ye NOpAIOK iX CTBOPEHHs, (DYHKLUIOHYBAHHA Ta YMNPAaBIiHHS, IO Mae
3a0e3MeunTH OUIbILY TPaBOBY BU3HAUYEHICTh y cdepl rocnoaaproBanus [1, cT. 3].

KpiM TOro, Ha BIACHUKIB Ta YINOBHOB2)XEHI OpPraHd YIpPaBIIHHS JEpKaBHUX 1
KOMYHQJIBHUX MIANPUEMCTB TOKIATAETHCS OOOB’S30K MPUMHSITH PIMIEHHS MO0 iX
nepeTBOPEHH. SKIO K Taki pillieHHs He OyAyTh YXBaj€H1 A0 3aBEPILICHHS NEePEeX1THOrO
nepiony, MAISUTBHICTH BUAMOBIIHMX MIANPUEMCTB aBTOMATHYHO PETYJIOBATUMETHCS
noJyiokeHHsIMU 3akoHy npo TOB, a HopMM cTaryTiB, SIKI cynepeyaTh I[bOMY 3aKOHY,
BTPATATH IOpUANUHY cuiy [ 1, m. 14 [IpukiHIeBUX Ta NEePEXiTHUX MOJIOKEHB |.

Oxkpemy yBary 3akoH Ne 4196 mnpwuainsge BHU3HAUCHHIO TOHSTTS «TOCIOJAapChKa
JISTBHICTBY Ta i1 BUJIaM. 3aKOHOIaBE1lb PO3MEXKOBYE MIIIMTPUEMHUIIBKY Ta HEKOMEPLIMHY
TOCIONIAPCHKY [iSTIBHICTh, IO Ma€ 3HAYCHHs [JIs BU3HAYCHHS IPABOBOTO CTaTyCy
Cy0’€KTiB TOCIOAAPIOBAHHS Ta 0cOoOMMBOCTEN iX (yHKUIOHYBaHHS. TakoX 3aKOHOM
BCTAHOBJICHO KPUTEPIi MOALTY MIJIPUEMCTB Ha MIKpPO-, MaJll, CEPEIHI Ta BEIUKI 3aJI€KHO
BiJl KUIBKOCTI TMPpAIliBHUKIB 1 PIYHOTO Joxoay. Taka kimacu@ikaiis Mae BaXKIHBE
MPaKTUYHE 3HAYEHHS, OCKUIBKHU BILTUBAE HA MOPSAOK BEJAEHHS OyXTaaTepChKOTO O0JIIKY,
NOJaHHS (PIHAHCOBOI 3BITHOCTI, 3aCTOCYBaHHS IMOJATKOBUX PEXKUMIB Ta MOMJIHUBICThH
OTPUMAaHHS JIeP>KaBHOI MIATPUMKHU UM 1HIIMX €KOHOMIUHUX npedepenuiit [1, cT. 2].

[Topsim 13 mum 3akoH Ne 4196 BperyiboBy€ OCOOJIMBOCTI AiSUIBHOCTI 00’ €qHAHB
opuanyHuX ocid. 3okpema, y ctartsix 4-10 BH3HAuE€HO MOPSIOK CTBOPEHHS Ta
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(GYHKIIOHYBaHHS TakuX 00’€qHaHb, MPABOBUN CTaTyC MiJNPHEMCTB-YYaCHHUKIB,
KOMIICTEHIIIF0 OpraHiB yIpaBIiHHS Ta MeXaHI3MU KoopauHaili ix aisutbHOCTI. Ile
CBITYMUTD PO MParHeHHs 3aKOHOAABIIS CPOPMYBATH OUIBII CydyacHy Ta CUCTEMHY MOJIENb
KOPIOPAaTUBHOIO YMPABIIHHS, fKa BIAMOBIJaTUME yMOBaM PHUHKOBOI E€KOHOMIKH Ta
3a0e3neuyBaTuMe HAJICKHUN OallaHC MK 1HTepecaMH JiepaBH, O13HECY Ta YYaCHHKIB
TOCTIOAPCHKUX BiTHOCHH.

BoHouac oHi€I0 3 HAHOIBII CYTTEBUX HOBALIlKM cTano pehopMyBaHHS MEXaH13MiB
YOPABIIHHSA JEpKaBHUM 1 KOMyHaJIbHMM MaiiHOM. 3akoH Ne 4196 ¢aktuuHo
BIJIMOBJISIETHCSA B TPAJAULIMHUX KOHCTPYKIIIM IpaBa rocrnogapchbKOro BiIaHHS Ta MpaBa
OIEpPAaTUBHOTO YMPABIIHHS, 3aMIHIOIOUU X IHCTUTYTOM Y3yQPYKTYy HA€p>KaBHOIO Ta
KOMYHaJIbHOTO MaiiHa, TOOTO MpPaBOM OCOOHMCTOro O€30IUIATHOTO BOJIOJIHHS Ta
KOPUCTYBaHHS MaiiHOM. BiamoBigHi 3miHu Oynu BHeceHi 10 3akoHiB Ykpainu «IIpo
YOPaBIIHHSA 00’€KTaMU JEepXaBHOI BiacHOCT» Ta «lIpo MicueBe caMOBpsiTyBaHHS B
VYkpaini». 3anpoBaJyKeHHs] TaKOro MIIXOJy CIPSMOBAaHE Ha IIJIBUILIEHHS MPO30pPOCTI
YOpaBIIHHS MaWHOM, VHI(QIKAIil0 TPaBOBOTO PEXKUMY WOTO BUKOPUCTaHHS Ta
HAOMMKEHHSI HAIllOHAJILHOTO 3aKOHOJABCTBA 10 CYYAaCHUX €BPOIMEUCHKHX CTaHIApPTiB
peryJIroBaHHS MaiHOBHX BigHocuH [1, cT. 11-12].

CyTTeBUX 3MiH 3a3Haja 1 CHCTEMA rOCIOIapChKO-TPaBOBOI BiAMOBinanbHOCTI. [Ticis
BTpAaTH YMHHOCTI ['0CTIOapChKUM KOJIEKCOM YKpaiHM perystoBaHHs TOCTIOAAPCHKHUX Ta
aJMIHICTPATHBHO-TOCIIOJAPCHKUX CAHKIIN TmepexoauTh A0 3akoHy Ne 4196 Ta iHImMX
crieniaibHUX 3aKkoHiB. [Ipu 11bOMyY 3aKOHOaBEIlL 30€piT OCHOBHI BUIM CaHKIIIH, 30KpeMa
BUJTYYEHHSI TNPUOYTKY, aJMIHICTPATUBHO-TOCTIOAAPCHhKI ITpadu, aHyIOBaHHS abo
3ynuHeHHs aii finen3ii. OqHoyacHO OyJI0 BCTAHOBJIEHO YITKI CTPOKH iX 3aCTOCYBAHHS:
CaHKIII1 MOKYTh OyTH HaKJIa/IeH1 IPOTATOM IIECTH MICALIIB 13 THS BUSIBJICHHS IOPYILICHHS,
aJie He Mi3HIIIEe OJTHOTO POKY 3 MOMEHTY Horo BuuHeHHs [ 1, cT. 15]. Take BperymoBaHHs
CIpsIMOBaHE Ha 3a0e3MeYeHHs MPaBOBOI BU3HAYEHOCT! Ta HEIOMYIIECHHS 3JI0BKHUBAHb 3
00Ky KOHTPOJIFOIOUUX OpPTaHiB.

Kpim Toro, 3akon Ne 4196 icTOTHO BIUIMHYB Ha CUCTEMY YIPABIIHHS IOPUAMIYHUMU
oco0aMu Ta KOPIIOpaTUBHI MEXaH13MHU NMPUUHATTS pillieHb. 30KpeMa, OHOBJICHA PEIaKIlis
ct. 97 luBiibHOrO KoOJIEKCy YKpaiHM mependavae, MO YIPaBIIHHA TOBAPHUCTBOM
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3MIUCHIOETBCS WOTO OpraHaMu abo0 OJHOOCIOHO €IWHUM YYaCHUKOM TOBapHUCTBA.
Boanouac cr. 98 IIK VkpaiHu Bu3Hayae TOPSJIOK YXBaJIEHHS PIllIEeHb 3arajlbHUMHU
300paMu YYacCHHKIB MPOCTOI0 OUIBIIICTIO ronociB. [JJonaTtkoBo HOBI cT. 99-1 Ta 549 11K
VYkpainu 3aKpiIuIiol0Th IPABOBUH CTATYC MOCAI0OBUX OCI0 TOBApUCTBA Ta PETJIAMEHTYIOTh
MOPSJIOK CILJIATH TIEH1 32 MPOCTPOUYCHHSI BUKOHAHHS 3000B’s13aHb. Pa3zom i3 TUM oxpemi
MOJIO’KEHHS KOJIMITHBOTO ['0cojapchkoro Koaekcy YKpainu pakTuuHo 30epiratoTb CBO€E
NpaKTUYHE 3HAYCHHS 4yepe3 AyOsroBaHHS a0bo0 BIITBOpPEHHS iX 3micty y Hopmax LK
Vkpainn Ta 3akoHy VYkpainu «IIpo ToBapuctBa 3 OOMEXKEHOIO Ta JAOJATKOBOIO
BIIMOBIAANBHICTION. Hampukiian, mojioKeHHs 100 IMpaBa MIANPUEMCTBA CAMOCTIIHO
BU3HAUaTH  OpraHizaliiHy CTPYKTypy Ta IITaTHUW  PO3MNUC  MPOJOBKYIOThH
3acTocoByBaTucs U micis ckacyBanHs ['KY, mo 3a0e3neuye Ge3nepepBHICTh peanizarii
YIPABIIHCHKUX TTOBHOBaXEHB CY0’€KTIB rocriojiaptoBanHs [1].

BonHowac ckacyBanHA ['ocnomapchkoro KoaekCcy YKpalHM NOPOJKYE HH3KY
NPaKTUYHUX 1 TEOPETHUHUX MPOOJIEM, OB’ A3aHUX 13 BU3HAYEHHSIM IPABOBOrO CTATYyCy
cy0’extiB rocmnomaproBanHs. 'K VYkpainu tpuBamuii yac 3a0e3reyyBaB KOMIUIEKCHE
pETyIIOBAaHHS MISUTBHOCTI  JEp>KaBHUX MiAMPUEMCTB, TOCIOAAPCHKUX TOBAPHCTB,
KOMYHaJIbHUX YCTAHOB Ta IHIIMX YYACHUKIB TOCTIOAPChKUX BiHOCHUH. [licis BTpatu HUM
YUHHOCTI BUHUKJIA HEOOX1/IHICTh CUCTEMHOTO TIEPEHECEHHsI BIMOBITHUX MOJOXKEHb J10
[{uBinbHOTO KOACKCY YKpainu abo crerialbHUX 3aKOHOJaBUMX aKTiB [2, ¢. 221; 3, ¢. 359].

HaykoBii 3BepTatoTh yBary Ha Te€, L0 BIACYTHICTh YITKOTO HOPMAaTHBHOTO
3aKpIIUICHHS HOBOi MOJIEJl MPaBOBOTO CTAaTyCy MIANPUEMCTB MOXKE MPU3BECTH 10
BUHUKHEHHSI TPaBOBOI HEBU3HAYEHOCTI. 30Kpema, sk 3a3Hadae ['nmymko O.M., e Moxe
HEraTUBHO BIUIMHYTM Ha TMPOLEAYypU JEp>KaBHOI peecTpallii, KOPIOPaTUBHOTO
yOpaBIiHHS, peopraHizaiii Ta JikBijauii cy0’ekTiB rocmnogaptoBanHg. Kpim Toro,
HECTAaOUTHHICTh MPABOBOTO PETYJIOBAaHHS 3/JaTHA CTBOPIOBATH JOJATKOBI PU3UKH IS
1HBECTOPIB, KPEAUTOPIB Ta 1HIINX YYACHHUKIB PUHKY, MISUTHHICTH SIKUX O€3MOCEPeTHBO
3aJIeKUTh BiJ MependadyBaHOCTI Ta CTa0lIbHOCTI KOPIOPATUBHOTO 3aKOHOIaBCTBA [4, C.
95].

VY TicHOMYy B3a€MO3B’SA3KYy 3 MMM IUTAHHSAMU TiepeOyBae 1 cdepa JOTOBIpHOTO
mpaBa, sfKa € OJHI€I0 3 OCHOB (YHKIIOHYBAaHHS TOCMOJAPCHKUX BITHOCHH Ta
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3a0e3MeyYeHHs] 3aXUCTy MAaMHOBUX 1HTEpeciB CTOpiH. ['ocrmomapcekuil Kofekc YKpaiHu
MICTUB CHeIlabHI MOJOXKEHHS II0A0 MOPSIAKY YKJIAJIeHHS, BUKOHAHHS Ta MPUIUHEHHS
TOCIIOIaPCHKUX JOTOBOPIB, @ TaKOX PEryloBaB OKpeMi iX BHUIHU, 30KpeMa JOTOBOPH
MOCTaBKH, MIAPSAAY JUIs Jep)KaBHUX MOTpeO, mepeBe3eHHs, 30epiranHs Ta iHmm. [licms
ckacyBanHs 'K Vkpainu mocrana HEOOXITHICTh MEPEHECEHHS HaWOIbII MPAKTUYHO
3Hauymux HopM 110 L{uBiTbHOTO KOJEKCYy YKpaiHU Ta CHEliaJbHOTO 3aKOHOIABCTBA 3
OJIHOYaCHUM  3a0€3MEUEHHSM HaJeKHOro OajaHCy MDK JWCHO3UTUBHHMH  Ta
IMIIEpaTUBHUMH METOJaMU IIPABOBOTO PETyJItOBaHHA [5, c. 52].

Pa3om 13 THM HayKOBIII 3BEPTAIOTh YBary i Ha Mpo0OJIeMH, sIK1 ICHYBaJIA B TOTIEPETHIN
CUCTEeMI peryiroBaHHs rocnojapcbkux goroopiB. Tak, Illesuyk C.B. 3a3nauae, mo
HaJMIpHa JAeTaimi3aiiss OKpeMux AoroBipHMX KOHCTpykuii y I'K VYkpainu Hepiako
IPU3BOJIMIIA 10 BAHUKHEHHS KOJII31H 13 3araJlbHUMU MOJIOKEHHAMHU L{MBIIBHOTO KOJIEKCY
VYkpainu. Came ToMy cydacHHil etam pedopMyBaHHS T'OCIOAAPCHKOrO 3aKOHOAABCTBA
notpedye (HopMyBaHHSI €JMHOTO Ta CHCTEMHO Y3TO/DKEHOTO MiTXOAY /10 PEryIIOBaHHS
JIOTOBIPHUX BITHOCHH, 1110 Ma€ 3a0€3MEeUYUTH 1X MPABOBY BU3HAUYEHICTH 1 CTAOLIBHICTS |2,
c. 73].

Ax 3aznavae Omner I[loamepkoBHU#, (OpMaJbHO Taki 3MIHM MalOTh XapakTep
nexkoaudikalli, olHaK Ha MPAKTUIl BOHU MOXYTh CTBOPUTH MEPEIYMOBH JJIsl TiHi3aIlli
€KOHOMIKM Ta 30LIbIICHHS BUIAJKIB PEUIEPChKUX 3axOIUICHb MIANPUEMCTB [6].
BincyTHiCTh JOCTATHBO YITKMX IPABOBUX MEXaHI3MIB MO0 BHU3HAYECHHS CTaTyCy
cy0’€KTIB rOCHOJAPIOBAHHS, & TAKOXK MOPAJIKY YNPABIIHHS JAEP>KaBHUM 1 KOMyHAJIbHUM
MaifHOM, MO’K€ MPHU3BECTH 10 MPaBOBOI HEBU3HAYEHOCTI Ta YCKJIAJHUTH MiSIBHICTH
013Hecy. HacnigkoM 1mporo 31aTHe CTAaTH MIABUINCHHS BUTPAT HA IOPUIUYHUN CYTPOBiJ
roCroAapchKoi AiSIIbHOCTI, MOCUIIEHHS COLIANIbHOT HAIMIPYKEHOCT] y c(hepl eKOHOMIUHUX
BiJIHOCUH Ta 3HIKEHHS 1HBECTUIIIMHOT MpuBabIMBOCTI YKpaiHu. Oco0IMBO aKTyaTbHUMHU
Il pU3UKHU € B yMOBaX BOEHHOT'O CTaHy, KOJIH 3a0€3MeueHHs CTa0lIbHOCTI MiAMPUEMCTB 1
3aXUCT MalHOBUX IMPAB MalOTh CTPATEriuHe 3HAUYEHHS JUIsl PYHKIIOHYBaHHS €KOHOMIKU
JIepKaBU.

OTtxe, ckacyBaHHs ['ocrogapchbkoro KoAekcy YKpaiHu Ta 3alpoBaKEHHsS 3aKOHY
Ne 4196 cBimuaTh Mpo KOMIUIEKCHY TpaHC(HOpPMALIII0 CUCTEMH MPABOBOTO PETYIIOBAHHS
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roCToapchKoi AisTbHOCTI B YKpaini. OCHOBHOIO METOIO TaKUX 3MIiH € TapMOHI3aIlis
rOCIOJIAPCHKOTO 3aKOHOJIABCTBA 3 IMBLILHUM 1 KOPIIOPATUBHUM IIPaBOM, YHidiKaIlis
HiAXOMAIB A0 YHPaBIiHHS JEp>KaBHUMHU Ta KOMYHAJIbHUMH MIJIPUEMCTBAMH, a TaKOX
dbopMyBaHHS MPO30PHX 1 MepeadadyBaHUX MPaBUII JIJIsl BCIX YYAaCHHUKIB FOCIOJAPCHKUX
BiIHOCUH. BogHOouac 111 Mmpoiecu CyNpOBOKYIOTbCS BUHUKHEHHSIM HOBHUX IPABOBHX,
CeKOHOMIYHUX Ta OpraHi3allifHUX BUKIWKIB. Y 3B’S3Ky 3 UM BaXXJIIMBOTO 3HAYCHHS
Ha0yBae HEOOXIJIHICTh YJOCKOHAJICHHS MEXaHI3MIB IIPaBOBOI'O 3aXHUCTy CYO’€KTIB
rOCIOJAPIOBAaHHS, PO3POOJIEHHS YITKUX MpoLenyp TpaHcpopMalii MiJIPHUEMCTB Ta
MOCUJICHHSI KOHTPOJIO 3a YMPAaBIIHHAM JEp>KaBHUM 1 KOMYHAJbHUM MaiHOM 3 METOIO

MiHIMI13aIlli MOYKJIMBHX HETaTUBHUX HACIIAKIB pedhopMHu.
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ITPABOBI MEXAHI3MH CTPAXYBAHHS BOEHHUX PU3UKIB SAK
3ACIB 3ABE3IIEYEHHSI MAMHOBOI BE3IIEKA IHBECTOPIB Y IIEPIO/
IHOBOE€HHOI'O BIJIHOBJIEHHA

Honaxoea Ipuna

YV pobomi npoananizosano npasosi Mexamizmu CmMpaxy8aHHs BOEHHUX DPUUKIE 5K
@yHOameHmanbHo20 3aco0y 3axucmy npasa iHBeCmopie Ha MupHe 80J100IHH MALIHOM 8 YMOBAX
30potinoi  aepecii. Jlocnioxceno ¢yukyionysanna eimuusHaHo2o Excnopmuo-kpeoumnoco
azenmcmea ma midxchapoonux iHcmumyyii (MIGA, DFC), a makodc o00IpyHmosano
HeoOXiOHicmb iHme2payii HAyioHANbHUX 3aC00i8 3axucmy y 2100anbHy cucmemy QIiHAHCO8UX
eapaumitl. Ocobaugy ysazy npudileHo 3aKOHO0ABYUM BUKIUKAM ) KOHMeEKCMi peKoougixkayii
YUBIIbHO20 3AKOHOO0ABCMBA MA CMEOPEHHIO MINCHAPOOHO20 Nepecmpaxy8ailbHo20 Nyny OJis
3abe3neuenHss Cmano2o0 eKOHOMIYHO20 8IOHOGNIeHH YKpaitu.

Knrouosi cnosa: eoenni pusuxu, cmpaxysauns ineecmuyin, Excnopmmuo-xpeoummne

aceHmcmeo, MaiHosa be3neka, N0BOEHHA 8i0OY008a.

ExonomiuHe BiTHOBIIEHHS YKpaiHU HEMOXKIIMBE 0€3 MPUBATHUX 1HBECTHUIIIM, TPOTE
BOEHH1 PU3UKH CTBOPIOIOTH KPUTUYHHM Oap’e€p I KamiTaty.

3mict cT.1 [IpoTokony no KonBeHIii nmpo 3axucT mpaB JIIOAUHU Tepeadadae, 1o
KOXHa (pi3MyuHa abo IOpUINYHA ocoba Ma€ TMpPaBO MHUPHO BOJIOMITH
cBoiM MaitHoMm [1]. OngHak Hapasi B YKpaiHi MUpPHE BOJIOAIHHS MalHOM € aOCOJIFOTHO
HEMOJXKJIUBUM Y 3B’A3KY 3 TOBHOMACIITAOHUM BTOPTHEHHSM — 1 BIATIOBITHO ICHYIOTH SIK
PU3UKH MOITKOHKCHHS MaifHa, TaK 1 MOOOBAaHHS IHBECTOPIB J0 KamiTAJIOBKIIAICHHS, 10
IPU3BOJUTH 0 pyiHallii 0e3nepepBHOCTI IHBECTUIIITHOTO MPOLECY.

Takum 4YuHOM, JOIUIBHO JOCTITUTH ICHYIOUI MEXaHI3MH CTpaxyBaHHS BOEHHHX
PHU3HKIB JJII CTBOPEHHS AI€EBUX TOCHOJAPCHKO-TNPABOBUX IHCTPYMEHTIB 3aXHUCTY IpaB
1HBECTOPIB.

[lepmr 3a Bce, MOMINBHO AOCTIIUTH 3aKOHOJABYE BH3HAUCHHS TIOHSTTS «BOEHHI
pusukn». 3MmicToM [lopsaky HaaHHS 4aCTKOBOT KOMIIEHCAIlli BApTOCTI MaiiHa Cy0’€KTIB
rOCIOAPIOBAaHHSA, 3HUIICHOTO 4YHM TMOMIKOKEHOrO0 BHACHIIOK 30poitHOi arpecii

Pociticekoi @Denepartii, a Tak0oXX YaCTKOBOI KOMIIGHCAIlll CTPaxOBUX TpeMii 3a
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JIOTOBOPAMHM CTpaxyBaHHS BijJl BOEHHHX pu3uKiB (3aTBepmkeroro [ToctanoBoro KMV Bin
28.11.2025 Nel1541) mepenbaueHo, 10 BOEHHI PU3MKU - PU3MKH TMOILIKOKEHHS abo0
3HMINECHHS MaiHa BHACTIIOK aKTy HACWIBHHIIBKOI mii (arpecii), BUYMHEHOTO IS
JTOCSITHEHHSI TIOJIITUYHOI METH, IO Tepeadadae 3acTocyBaHHS 30poi (030poeHHs) [2].
JIOLIBHO TaKOX BIA3HAYUTH, IO KOMIIEHCAIlis 3a MOIIKOJKEHHS/3HUIICHHS MaiiHa
HAMA€ThCs Cy0’€KTy TOCIOJAapIOBaHHS JWINEe 3a MaiiHO, M0 OyJo 3HHIIEHO abo
MOIIKO/KEHO MounHarouu 3 1 ciuns 2026 p.

3aranoMm HasBHICTh MOHSATTS BOEHHUX PU3HMKIB BHKIIOYHO Yy 3MICTI MiA3aKOHHOTO
HOPMATHUBHO-IIPABOBOTO aKTy CTABUTH ITiJ] CYMHIB IOCTaTHE MPABOBE PETYITIOBAHHS TaHO1
kareropii. ToMy, Ha Hally AyMKY, JaHE MUTAHHS JOIIJILHO BUOKPEMUTH y CHElllaJbHe
IIPABOBE CEPEIOBUIIIE.

3rigHo 3 gocipkeHHsIM CBITOBOro 0aHKy, YKpaiHa HAJICKHUTh J0 KaTeropii Kpaid 3
BUCOKHMM pPIBHEM Bpa3JIMBOCTI JO 30BHINIHIX IIOKIB, IO MIJKPECIIO€ HEOOXIAHICTh
nuBepcu(iKali eKCIIOPTHUX PUHKIB Ta TOBApHOI CTpyKTypH [3]. Jep:kaBa HaMaraeThCs
aJIanTyBaTH 3aKOHOJIABCTBO JI0 CYYaCHUX pealliid Ta MiATPUMATH BITYM3HIHUMN eKCIopT. |
MoBa #je npo 3akoH Ykpainu «IIpo (piHaHCOBI MEXaHI3MHU CTUMYJIIOBAHHS €KCIIOPTHOT
TisTTbHOCTI». Tak, 3MICTOM JaHOrO 3aKOHY BH3HAUCHO 3acajid JIEP)KaBHOI IMIATPUMKH
eKCIIOPTHOI JISTIBHOCTI IIISIXOM CTpaxyBaHHS, TepecTpaxyBaHHS, TapaHTyBaHHS,
YaCTKOBOI KOMIICHCAIlli BiJICOTKOBOI CTaBKM 3a EKCIIOPTHUMU KpEAUTaMU 3 METOH0
CTBOPEHHS YMOB ISl 3/IMCHEHHS MAacIITaOHOi eKCMaHCii eKCHopTy ToBapiB (poOiT,
MOCJIYT) YKPaiHCHKOTO TIOXOJKEHHS Ha 30BHINIHI PUHKHU, 3a0€3MEUEHHSI 3aXHUCTy
YKPATHChKUX €KCIOPTEPIB BiJ] PU3HKIB HEIJIATEXIB Ta (DIHAHCOBUX BTPAT 1 M1JBUILECHHS
KOHKYPEHTOCTIPOMOKHOCTI YKPAiHChKMX BHPOOHWKIB Ha CBITOBUX puHKaX. Jis
CTUMYJIIOBaHHS €KCIOPTY TOBapiB (poOiIT, MOCIYTr) YKpaiHCHbKOTro moxomkeHHs Kabiner
MinictpiB Ykpainu ytBoproe ExcropTtHo-kpenuTHe areHTcTBO (nmani - EKA), mo Ha
TOOpOBUTPHUX Ta KOMEPINWHUX 3acajax 3[IACHIOE CTpaxyBaHHS, IMEpecTpaxyBaHHS,
HaJla€ rapaHTii 3a I0TOBOpamH, siKi 3a0e3MeuyroTh po3BUTOK excrnopTy. [Ipu npomy EKA
IPOBAJUTh JISUTBHICTH 31 CTPAXyBaHHA Ta MEpecTpaxyBaHHs, y TOMY YHCII BiJ BOEHHUX
Ta/a00 MOJITUYHUX PU3UKIB, KPEAUTIB Cy0’€KTIB rOCIIOAapIOBAHHS - PE3UJICHTIB Y KpaiHu,
OB’ SI3aHUX 3 1HBECTHULIISIMU Y CTBOPEHHS 00’ €KTIB Ta 1HPPACTPYKTYPH, HEOOX1THUX IS
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pPO3BUTKY TEpepoOHOI MPOMHUCIOBOCTI Ta EKCIOPTY ToBapiB (poOiT, TOCITyT)
YKPAiHCHKOTO TOXO/DKEHHS, a TaKOX CTpaxyBaHHS Ta TNEpPecTpaxyBaHHS MPSIMHUX
1HBECTHUIlIN 3 YKpaiHH, Ta CTpaxyBaHHA Ta MEpeCTpaxyBaHHsS MPSMUX IHBECTHIINA B
VYkpainy Biji BOEHHHUX Ta/a00 MOMITUYHUX PU3HKIB [4]. BapTo 3ayBaykuTH, 1110 TOTY>KHICTh
EKA oOmexxeHa #oro cTtaTyTHMM KamiTajJoM. ToMy NpaBOBHIl MexaHI3M mepeadayae
MOJKJIMBICTh 3aTy4eHHsI MDXKHApOIHUX nepecTpaxoBukiB. To0To EKA Buctynae «ppoHT-
odicoMy», SIKUM IHTETPYE YKPaiHCHKOI'O I1HBECTOpa y IJI00allbHY CHUCTEMY CTPaxOBOTO
3aXUCTY.

3a mepun aBa Micami 2026 poky EKCHOpPTHO-KpeAWTHE areHTCTBO MiATPUMAIIO
CKCTIIOPTHI KOHTPAKTH 3arajbHOI0 BapTicTioO 5,9 mMupa rpH. 3a 1el mepiog Oyiio
3acTpaxoBaHo 11 kpeauTiB Ta miATpUMaHo 17 eKCOpTHHX yroa s 16 yKpaiHCBKUX
excrioptepiB. Koxna rpuBHs BianosinansHocTi EKA 3a6e3neunna 31,6 rpH MailOyTHBOT
€KCIIOPTHOI BUPYUKH [5].

Ha mixkHapoaHOMY piBHI CTpaxyBaHHS BOEHHUX PHU3UKIB PO3IJIAIAE€THCA HE MPOCTO
SK KOMEpIIiiiHa TIOCITyTa, a IK IHCTPYMEHT MOJITUYHOI cTabimi3alii.

Omuum 3 npuxiagiB € AispHicTh MIGA (Multilateral Investment Guarantee
Agency). Sk migposmin CeitoBoro 6anky, MIGA Hamae rapaHTii BiJi HEKOMEPLIHHUX
pu3HKIB. Y KOHTeKCTI YKpainu kiaouoBuM € MmexaHi3M SURE Trust Fund sk jommomiskamMit
1HCTpYMEHT A0 (hiHaHCcyBaHHs CBITOBOTO OaHKY JUJIs ypsAay Ykpainu ta inBectuuiii [IFC y
npuBaTHUM cekTop. [loenHyoun MITBroBl pecypcu 3 TapaHTIHHUMU MOXKJIHBOCTSIMHU
MIGA, ¢oun SURE TF no3Bosnsie HagaBaTh CTpaxyBaHHS MOJITUYHUX PHU3UKIB 3a
00CcTaBUH, KOJIM KOMEPIIHHI MOKIIUBOCTI 00OMEXeH1 a00 HEAOCTYIIHI.

3aBasku upomy iHCTpymMeHTy MIGA peanizye cBOIO MOABIMHY CTpaTeriio II0A0
VYKpainu: maATpuMKy IPUBATHOTO CEKTOPY MJIsi POJOBKEHHS poOOTH IiJ] Yac BIMHM Ta
MITOTOBKY €KOHOMIKH JI0 TIOJIAJIbIIIO1 Bi10OYT0BH.

KitouoBi pesynbratu (ctanom Ha 30 uepBHs 2025 poky)

o 90,3 muia nonapiB CIIA 3 pecypciB SURE TF, o 6ynu BuaisieHi

o 326,6 mun nonapiB CIIA y Burmisiai rapantiii MIGA

o Koedimient kpeautHoro mieya: ~1:3,5

o MoobinizoBano 324,2 mun nomapis CIIIA npuBatHOTO Kamitamy [6].
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[Ile omuum wmexanisMmom € DFC (U.S. International Development Finance
Corporation). IuBectumiiauii ¢ong pexonctpykmii CIHA Ta VYkpainu, crouibHe
nianpuemctBo ypanie CIIA Tta VYkpainu, OyJn0 CTBOpeHO Ui MIATPUMKH
JIOBFOCTPOKOBOTO €KOHOMIYHOTO BIAHOBIICHHS YKpaiHM, a TaKoX I CHPUSHHS
€KOHOMIYHOMY 3pOCTaHHIO, O€3IIelll Ta IHHOBAIISAM caMOi AMEPHUKH.

Yroay, Takox Bimomy sk URIF, 6yno mignucano B cepenuni 2025 poky, 1 Toxi
MiHicTp (iHaHCiB CKOTT becceHT orosocuB ii «IapTHEPCTBOM MIDK aMEPUKAHCHKUM
HapOoJIOM Ta YKPaiHCBbKUM HapoJOM, 1100 MPOJEMOHCTPYBATH BiJaHICTh 000X CTOPIH
MILIHOMY MHPY Ta NPOLBITAHHIO B Y KpaiHI».

URIF po3srisinae npono3utlii y CBOiX MITLOBUX CEKTOPaX, K1 BKIIOYAIOTh 1HBECTHUIIIT
B KPUTUYHO BaXJIMBI KOPUCHI KOIAJWHU, SIK BHUJOOYTOK, TaK 1 TpPAaHCIOPTYBaHHS;
CHEpreTUKy, BKJIOYalOUM BHUPOOHUITBO EJIEKTPOEHEprii, mnepenady Ta BHIOOYTOK
BYIJIEBOJHIB, TPAHCHOPT 1 JIOTICTUKY; 1H(OpMAIIiHO-KOMYHIKAIlIiHI TEXHOJIOTi; Ta
HOBITHI TEXHOJIOT1.

®oHJ IaHye 3M1ACHATU MOHAWMEHIe TpH 1HBecTullii mpotsarom 2026 poky, a B
HaWOMMXKYl POKM 3aIlylaHOBAHO 3HAYHO OUIbIIE 1HBECTHUIlIM. Xo04a MOMY J03BOJICHO
1HBECTYBATHU B yCl BIAMOBIAHI MpoekTu, POHJT OUIKY€ HAZaBATH MPIOPUTET IHBECTHUIIISIM Y
aKITIOHEPHUH KaITiTaa Ta aHAIOTIYHUM 1HBECTHIIISIM Ha IMOYaTKY CBOET TISUTBHOCTI.

[TouarkoBu# KamiTaja, HaJaHUW ABOMA ypsaamu, noyuHaroud 31 150 MigbHOHIB
J0J1apiB, 3pocTaTuUMe, OCKUTbKK POoHJT 3 yacoMm oTpuMyBatuMe S0 BIJICOTKIB JIIEH31MHUX
300piB, pOSUITI Ta JOXO/IB BiJ] YTOJl PO PO3MOIiT NPUOYTKY B yKpaiHChKUX mpoekTax. L1i
KOIITH TIPpU3HAYEHI JJI1 CTUMYJIOBAHHS MOAABIINX 1HBECTHIN MPUBATHOTO CEKTOPY B
Vkpaini. Ile crpareriune mapTHEPCTBO Ma€ Ha METI BITHOBUTH KPUTUYHO BAKIWBY
1H(GPACTPYKTYPY, HOCUIIUTH TOCTYTI 10 MPUPOJIHUX PECYPCIB Ta PO3BUHYTH SIK O€3MeUHi
JIQHITIOTH TTOCTABOK, TaK 1 HOBI MOXKJIUBOCTI JIJI aMEPHUKAHCHKOTO O13HECY Ha KIFOYOBHUX
pUHKaxX — 1 BCE I1€ OJHOYACHO PO3KPUBAIOYH 3HAYHUI €KOHOMIYHUN TTOTEHITIAN Y KpaiHu
[7].

CydacHuUi CTaH HOPMAaTHUBHO-TIPABOBOTO 3a0€3MEUEHHs CTPaxyBaHHS BOEHHHUX
pU3UKIB B YKpaiHI XapaKTEepPU3Y€TbCs HASBHICTIO CYTTEBUX I1HCTUTYLIMHUX Ta
(iHAHCOBHX MEPEMIKOJ, HI0 MOTPeOyIOTh HErailHOro 3aKOHOJABYOTO pearyBaHHS.
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KirouoBoro mepenikonoro st (yHKIIOHYBaHHS /11€BOI CUCTEMHU 3aXUCTY 1HBECTHIIIH €
oOMexeHa KalliTali3allisl HalllOHAJIbHUX 1HCTUTYIIIH, 30KkpeMa EKCIOpTHO-KpeAUTHOTO
areHTCTBa, 10 HE JI03BOJISIE CAMOCTIMHO MOKPUBATH MAcIITaOHI 1HBECTUIIIMHI MPOEKTH
0e3 30BHINIHBOI MIATPUMKUA. BHUX0J0M 13 3a3Ha4€HOi CUTyallii MOXKJIMBE 3aKOHOJIaBUe
3aKpIIUICHHS MeXaH13MIB (OpMYBaHHS MIXKHAPOJHOTO TEPeCTpaxyBaJIbHOTO IyIy,
IHTErpyIOYX BITYM3HSHI aKTUBU y CBITOBUH (DIHAHCOBUII MPOCTIpP Ta MiBUIILYIOUN PIBEHb
JOBIPY 1HO3EMHHUX KOHTPIIAPTHEPIB.

[Ipouec macmrabHoi pexkonudikamii LluBIIEHOTO KOAEKCY YKpaiHM Ha (oHI
ckacyBaHHs ['0CIoIapCchbKOTO KOJEKCY CTBOPIOE JTOAATKOBI BUKIMKHU JJISI CTAOUIBHOCTI
IHBECTHUIIIMHOTO cepe/loBUINA. Y KOHTEKCTI IHUX TpaHchopmalliii BKpail BaXKJIMBO
3a0€3MeUnTH He JIMe 30epeKeHHs, a 1 KOHCOIIAALI0 HOPM W00 JIepKaBHUX TapaHTIN
3aXHCTY BJIACHOCTI Ta HE3MIHHOCTI YMOB 1HBECTYBaHHSI.

[TincymoByroUM TpPOBEACHE MOCHTIDKEHHS, BapTO 3a3HAYMTH, LI0 CTpaxyBaHHS
BOEHHUX PU3UKIB CIIIJT pO3TISAATH K PyHIaMEHTAIbHUN TOCIIOAAPChKO-PAaBOBHIA 3aci0,
KU TpaHc(hOPMYE JIeKIapaTUBHE TIPABO HA 3aXUCT BJIACHOCTI y pealibHy Ta IOPUAUYHO
3a0e3MeueHy E€KOHOMIYHY TapaHTiio. B yMoBax 30poiHOro KOH(JIKTY came Takui
IHCTpYMEHTapii 3a0e3rneuye HAMOBHEHHS 3MICTOM MOJOXKeHb [lepmioro mporokoy 10
KoHBeHI1i1 mpo 3aXuCT MpaB JIOJUHU 1 OCHOBOMOJOXKHHUX CBOOOJ, HA/Ial0Ud 1HBECTOPY
BIIEBHEHICTh Y MATHOBOMY IMYHITET] IOT0 aKTHUBIB.

Jist 3a6e3nedeHHs CTaioro eKOHOMIYHOTO PO3BUTKY HEOOX1THO 31HCHUTH TTTUOOKY
IHTErpaliio HallloOHAJbHUX MEXaH13MiB CTpaXyBaHHS y I100albHy CUCTEMY MI)KHAPOIHUX
(1HaHCOBUX T'apaHTIM.
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3AXHCT IIPAB CYB’EKTIB 'OCIIOJJAPFOBAHHSI:
ChbOI'OJIEHHI PEAJIII

Kupuuenko Anopin

11i0 uac oocnioxcenns po3ensiHymi 3MiHU 8 3aKOHO0ABCMEI, SIKI GNIUHYIU HA 3AXUCT NPA8
ma 3aKOHHUX IHmMepecie cy0’€Kmié 20Cno00aplo8anHs 6 Hawit Oepxcasi. Bcmanosneno
HAOMIDHUUL 8NIUE YUBLIbHO2O0 NPABA HA Be0eHHs 20CN00apCbKoi OiAIbHOCMI NIONPUEMCING
deparcasHoi ma KomyHanvHoi gopmu enacrocmi. Iliokpecneno nompibHicms 8 CMEOpeHHI
KOOUQpiKosanozo 3aKOHO0A84020 axkmy OJisl pPecyaro8anHs NpPaABOGIOHOCUH NpPU BeOeHHI
20Cn00apcvKoi OisIbHOCMI Mma NO3UMUGHUL 6NIUE OCIMAHHLO20 HA 3AXUCH NPA8 Ma 3AKOHHUX
iHmepecis sk 0epaicasu, max i cyo ekmis 20cnooapro8anHsI.

Knrwwuoei cnosa: 2ocnooapcekuti  xooexc Vkpainu, cyb’ekmu  20cnooaprosanis,

20CN00apcbKa OiAbHICMb, 3aXUC NPA8 Ma 3aKOHHUX IHmMepecis.

[IuTaHHIO 3aXMCTy MpaB Ta 3aKOHHHUX IHTEPECOBI CYyO’€KTIB TrOCHOJAPIOBAHHS B
HaIIM JepsKaBl 3aBKIU MPUAUBIIOCS 0arato yBaru sk 3 OOKy Jep>KaBHOi Biaau, Tak 1
CycnuibCcTBa. BperynioBaHHS JaHOTO NMUTAaHHS Ha 3aKOHOJABYOMY PIBHI MOKPALIUTh
MEXaHI3MH 3aXHCTy MpaB Ta 3aKOHHHUX IHTEPECIB CYyO €KTIB TOCMOJAPIOBAHHS, IO
MOKPAIIUTh IHBECTHUIIIHY MTPUBAOIMBICTh HAIIOI AepkaBu. [{e nutanHs HaOyBae BEIUKOT
aKTyaJbHOCTI JJI MICJISIBOEHHOI BIOYJOBH KpaiHU Ta PO3BUTKY €KOHOMIKH B JI€PKaBi.
Tomy BiTHOCHO 11bOTO TTUTaHHS y MoTOoMy 2025 poky B Odici ['eHepansHOTO TPpOKypopa
BiI0yNaca 3ycTpiu i3 Oi3Hec-omOyacmeHoM P. Bamrykom y mexax MemopaHaymy mpo
MapTHEPCTBO Ta CIIBPOOITHUIITBO BITHOCHO OOTOBOPEHHS aKTYaJbHUX IMHUTAHb II0JI0
3aXUCTy MpaB Cy0’€KTiB rocmojaproBaHHs. [lig gac 3ycTpidi po3riisiaauch 3BEpHEHHS
cy0’€KTIB MIAMPUEMHHUIITBA 1010 MOKIIMBUX MOPYILIEHb 3 OOKY MPaBOOXOPOHIIIB i Yyac
IPOBEJCHHS CIIIYUX Ta MpOIecyalbHUX JiH, 3aCTOCYBaHHS 3aXOJiB 3a0€3MEUEHHs B
OKpPEeMHUX KpUMIHAJBHUX MPOBAKEHHSX [1].

[ToTpiOHO BpaxoByBaTH, 1110 3aXUCT MPAB Ta IHTEPECIB CYO’ €KTIB rOCIOIAPIOBAHHS
HEMOXJIMBO PO3TJISAaTH B paMKax OJHIE] ramysi MpaBa, Tak sSK IpU BeICHHI
rOCHOJAPChKOI JISAJBHOCTI y CyO’€KTIB  TOCHOJAPIOBAaHHS BUHHUKAIOTh IUTAHHS:

MalHOBOTO XapakTepy (LMBUIbHE MPaBO), MPAaBOBE PETYJIIOBAHHA AISUIBHOCTI y PI3HUX
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raixy3sx (rocrmojapchke MpaBo) BCTYMAOTh y MPABOBIAHOCUHU 3 OpraHaMu Jep>KaBHOI
Blaayu (aaMIHICTpaTUBHE TMPaBO) MPU BPETyIIOBaHHI MMHUTaHb 3 OIOJATKYBaHHSAM
(momaTtkoBe TMpaBo) Ta iHIIE. BperyntoBaHHs AAHOTO MUTAHHS MOTPIOHO BIJHOCUTH O
IHCTUTYTY KOMILJIEKCHOTO MPaBOBOTO PETYJIIOBAHHA, KU MOBUHEH IPYHTYBATHCh Ha
OCHOBaX HAIIOHAJILHOTO 1 MDKHApOJAHOTO 3aKOHOJABCTBA BKIIOYAIOUU TPAKTHYHY
CKJIa/IOBY (pIIICHHA HAIllOHANBHUX Cy/iB Ta pimeHHs €CILI).

Bignosiguo go ctarti 13 Koncrurynii Ykpainu aepkaBa 3a0e3nedye 3axucT IpaB
yCiX CyO’€KTIB TMpaBa BJACHOCTI 1 TOCHOAAPIOBAHHSA, CTBOPIOIOYM  COIAJIbHY
CIPSIMOBAHICTh EKOHOMIKH. Bci cy0’ekTH mpaBa BIaCHOCTI PIBHI Mepe]] 3aKOHOM [2].

3aKOHOJIAaBCTBO TMPO 3aXUCT MpaB Ta IHTEPECIB CyO’€KTIB TOCHOJAPIOBAHHS IPHU
BEJICHHI HHUMM TOCMOJAPChKOI MJISTIBHOCTI MOTPIOHO PO3JAUIMTA Ha 3arajbHE Ta
criemianbHe. Jlo 3aranbHo BimHOCUTHCS LluBiTbHMM Kogeke Ykpainu [3], skuif Mae TiIaBy
3 3axXUCT MUBUIBHUX MpaB Ta IHTEPECIB, A€ y 4YacTUHI 1 cTaTTi 15 3a3HadeHo, 110 KOKHA
ocofa Mae MpaBO Ha 3axXUCT CBOTO IHBLILHOTO TpaBa y pasi Horo MOpyIIeHHS,
HEBHU3HAHHS a00 OCTIOPIOBAHHS.

OmnH 13 KJIIOYOBUX 3aKOHOJABYMX AaKTIB SKWH BIJHOCWIM OO0  CIELIAJIBLHOIO
3aKOHOJIABCTBA 3  PEryJIOBaHHS THUTAHHS 3aXHUCTy TIpaB Ta I1HTEpECiB CyO €KTIiB
rocriofgaproBanta 28.08.2025 poky BTpaTUB YMHHICTH, 1€ [‘ocmomapchbkuii KOAEKC
VYkpainu [4] (nam - I'KY), nanuit kogekc MaB HopMH MaTepianbHoro npasa. Crarts 20
Maja HOPMHU 3aXHCTy TpaB CyO0’ €KTIB TOCIOAAPIOBAHHSA Ta CIIOXUBAYiB, AKI Oylu
pO3paxoBaHi Ha 3aXUCT MpaB CyO’ €KTIB rOCIOAAPIOBAHHS BiJl OOMEXEHHS MOHOMOJII3MY
Ta HeJ0OPOCOBICHOI KOHKYpeHIIii. CtarTs 39 3aXuCT MpaB CIOXKUBaviB, TOOTO OCTaHHIN
pETyJIIOBaB TPABOBIAHOIIEHHS CIIOXKHBA4YiB Ta Cy0 €KTIB TOCIOAApIOBAaHHA y pasi
NopyuIeHHs 3000B’A3aHb MPU BEJICHHI TOCMIOAAPCHKOI MISJIbHOCTI (SIK BHYTPIIIHIMHU, TaK 1
1HO3EMHUMH 0CO0aMH $IKI 3HAXOMISIThCS Ha TEPUTOPIi HAIMIOT KpaiHW, CIIOKUBAIOThH
MOCJIYTH Ta MPUI0aI0Th TOBapH). Y KoOJEeKCl Oysn 3a3Ha4eHI HOPMHU SKi MAKPECIIOIOTH,
oo JaepxkaBa 3a0e3reuyr0 pIBHUM 3aXUCT MaWHOBHUX IpaB YCIX CYO’ €KTIB
rOCIIO/IapIOBaHHs, a 1€, 0COOJIIMBO, MA€ 3HAYEHHS MPH 3ay4YeHH1 1HO3€MHUX 1HBECTOPIB
TS TICIIIBOEHHOT B1IOYIOBM HAIOi KpaiHU. 3BICHO, 1110 3a3HAYEH1 TPaBOBITHOCUHH M1
cy0’€KTaMu TOCTIOJIAPIOBAHHSI Ta CIIOKUBAYaMU PETYJIOIOTHCS CIEIIalbHUMU 3aKOHAMU
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VYkpaiau ta MixHapogauMu gorosopamu, ane ['KY HagaBaB MOXIMBOCTI MMOTEHITIHHAM
1HBECTOPOM Y BIZIOY/IOBY Ta PO3BUTOK €KOHOMIKM HAIIOi JACp>KaBH MPOCTIIIE PO3YMITH
BEJICHHSI TOCIIOAAPCHKOI MISIBPHOCTI Ha TEPHUTOPii HAIIOi KpaiHH, Ta BIEBHEHOCTI Y
MIITPUMII Ta 3aXUCTy B Jiep)KaBu. Xoua JiicHo, naeski Hopmu [KY y 3B’s3ky 3
PO3BUTKOM TOCHOAAPCHKOI JISJIBHOCTI Yy CBiTI, NOTpeOyBajidi BHECEHHs 3MiH Ta
KOpETYBaHHS.

[IpaBoBa oOCHOBa 3aXHUCTy MpaB Ta IHTEPECIB CyO’€KTIB T'OCIOJAPIOBAHHS MpHU
B3a€MOJIII 3 OpraHaMH JEp>KaBHOI BJIaJW, OpraHAMH MiCIIEBOTO CaMOBPSIyBaHHS Ta
IHIIMMHA yYaCHUKAMHU TOCHOJAPChKUX MPABOBIAHOCUH BKJIIOYA€ 3aKOHOJABUl aKTH
JIep’KaBU Ta MKHAPOAHI CTaHAapTH. BpaxoByroun 110 Halia JepkaBa € KaHIuJIaTOM Ha
BcTym 10 €C TO MIXKHApOJIHI aKTH HAa0YBaIOTh OCHOBHOT'O BaXKEJISl B PETYJIIOBAHHI IaHUX
npaBoBigHOCHH. lle HammacTe mnependadyyBaHICTh Ta MPABOBOI BU3HAYEHOCTI JIJIS
cy0’€KTIB rOCHOJApIOBaHHS, IO 3a0€3NEYUTh MPO30PICTh BEIECHHA O13HECY, YCYHHUTH
TEeXHIYHI Oap’e€pu BEJECHHS TOCMOJAPCHKOI MISUTBHOCTI JJIsi CyO’€KTIB 3 1HO3EMHHUM
KaImTaJIoM Ta MOJIETIIUTh TOCTYM 0 pUHKY €C Ta CTBOPUTH PiBHI YMOBU KOHKYPEHIIIi Ha
Teputopii nepxabu 1 Teputopii €C. Ha ertami Bcrymy kpainu no €C MibKHapoaHi
CTaHJAPTU BIAITPAIOTh CTPATETiYHY pPOJIb BOHU CIPHUSIOTH CTAIOMY EKOHOMIYHOMY
PO3BUTKY, HAJAIOTh BIIEBHEHICTh 1HBECTOpPAM Ta Cy0’€KTaM TOCIOJAPIOBAHHS y 3aXUCTI
IpaB Ta IHTEPECIB HE TUIbKU Ha HAI[IOHAJIbHOMY, aJie 1 Ha MIXKHApOJHOMY PiBHI.

Posrisgaroun opranu 3axXucTy MpaB 1 OXOPOHIOBAHUX 3aKOHHUX 1HTEPECIB Cy0’ €KTIB
rocnojiaproBans ['puropuyk M.B. B CBOIX JOCHTIPKEHHSIX 3a3HAaYaE, 1[0 HA JaHOMY eTalli
JEp>KaBOTBOPEHHS BII0YBAIOTHCA MPOLIECH, SIKI HAMAraloThCs MIAHITH POJIb AEp>KaBHUX
opraiB ki 3a0e3MeuyloTh 3aXHCT TpaB Ta 3aKOHHMX IHTEpPECIB CyO’ €KTiB
rocriogaproBanHsa. OCTaHHIN MIIKPECTI0e HEOOX1IHICTh ABOETAMHOI CTPYKTYPH IIPOLIECY
3aXUCTY TMpaB Ta IHTEPECIB Cy0’ €KTIB rocnonaproBanHs. Po3ninstoun ix Ha ABa eramu [5
¢.95]. IlinTpumyroun HampaloBaHHS OCTAHHBOTO MOTPIOHO MOTOIUTHUCS 3 BAXKJIUBICTIO
3aXHMCTy TMOPYIIEHUX IpaB Ta IHTEPECIB CyO’€KTIB IOCMOJAPIOBAHHS B HEOOXIAHOCTI
BUKOPHCTOBYBATH aIMIHICTPATHBHI MEXaHI3MHU BPETYJIIOBAHHA KOH(IIKTY Ta CyJOBHA

3aXHUCT OJIs1 BECPXOBCHCTBA IIpaBa B I[Gp}KaBi Ta CTAJIOI'0 PO3BUTKY €KOHOMIKH.
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Jlocnipkyoun  CyJOBHM 3aXHCT TMpaB 1 3aKOHHUX 1HTEpeCiB CyO €KTiB
MIINPUEMHMIITBA HayKoBIl Iie 'y 2015 polli BIIOKpEMIIIOBIM HACTYIIHI HaIpsSMH
MOJIEpHI3allii ~ 3aKOHOAABCTBAa:  3a0e3meueHHs  CTaOUIPHOCTI  MarepiaibHUX 1
npoliecyalbHUX HOPM IIPpaBa; BUKIIOYEHHS CyNepeYyHOCT1, HEBIIMOBITHOCTI HOPM IPaBa;
3a0€3MEeUCeHHS PO3YMHOTO OajaHcy NyOJIYHMX 1 NPUBATHUX IHTEPECIB y Mpoleci
pPO3pOOKHN MaTepiaibHUX 1 MPOLECyaTbHUX HOPM TpaBa; 3a0e3MeyYeHHs] ONTHMAJIbHOTO
CITIBBIJIHOIIIEHHS 3aKOHIB 1 IMIJI3aKOHHUX HOPMAaTHBHO-TIPABOBUX aKTiB; KOOPIWHAIIISA 1
30JIMKEHHSI HAIllOHAJIBHOTO 3aKOHOJABCTBA YKpaiHU 13 3aKOHOJABCTBOM KpaiH €C 3
ypaxyBaHHsM cHelU(IKA PO3BUTKY MiANMPUEMHHUIITBA YKpaAiHU, a TAKOXK OCOOJIHUBOCTEH
cydJacHOTo etamy (DyHKIIIOHYBaHHS i1 eKOHOMIKH [6, ¢.153]. I3 3a3HaUYeHUX HAIPSMKIB
MOJIEpHI3allli 3aKOHOJABCTBA 13 3aXUCTY NPAB Ta IHTEPECIB CYO’ €KTIB TOCHOIAPIOBAHHS Y
2015 porii ocTaHHI 3aTUIIAIOTHCSA AKTyIbHUMH 1 Y TETEPIITHROMY Yaci HE3BaXKAr0UM Ha
3MIHU Yy 3aKOHO/IaBCTBI.

Pozrisparoun MexaHi13M 3a0e31eueH s IPUHIIMITY PIBHOCTI PaB Ta CBOOO/T JIFOJIUHH,
Bacunbuenko O.I1. 3a3Haumia, sk mMoKasye MpakTUKA, OUTBIIICTh MPOOJIEM MEXaHI3My
3a0€3MeUeHHs MPUHIIUITY PIBHOCTI MpaB 1 CBOOOJ JIIOAUHU Ta TPOMAaJsTHUHA OB’ sI3aH1 3
pedopMyBaHHS YMHHOI CUCTEMH 3 METOIO0 YCYHCHHS HasBHUX HEJIOJIKIB 1 IPUBEICHHS
BIJIMOBITHO JI0 KPAIIUX CBITOBUX CTAaHAAPTIB 1 BAMOT MIKHApOIHUX TOKYMeEHTIB [7, ¢.31].
[TutaHHs piBHOCTI Cy0’€KTIB MpU BPETYIIOBAHHI CIIIPHUX a00 KOJI31MHUX MUTaHb 3aBKIU
3QIIMIIAETHCS aKTyaabHUM. OCcOOJIMBOTO MiIXOAy BUPIIIEHHS 1€ MUTaHHS HaOyBae, KOJIU
3 peryioBaHHsA ab0 BEJCHHS TOCHOAAPCHKOI MISUIBHOCTI OJHHUM 13 Cy0’€KTIB € opraH
Jep KaBHOI BJIaJy Ta ii mpecTaBHUK. [CHyrOUua 3aKkoHO1aB4a 0a3a Mae HEJIOMIKH Ta KOi3i1
13 3aXHUCTy MpaB Ta 3aKOHHUX IHTEpPECiB CyO’€KTIB I'OCIIOAAPIOBAHHS, ajlé OCHOBHE -
NOTPIOHO CTBOPUTH MOKPOKOBUM aJITOPUTM 1l HE TUIBKHU CyO’€KTIB TOCIIOIAPIOBAHHS, a
TaKOXK OPTaHiB JIep>KaBHOT BJIa X 1100 MOCaA0B1 0OCOOH MisUTH SIK 3a3HAYEHO B 3aKOHI Ta HE
MaJIi MOKJIUBOCTI CTBOPIOBATH J0JATKOBHI TUCK Ha Oi3HEC.

Hamn nyMku miaTBep/KyIOTh TaKOX 1HIII HAYKOBII 3a3HAYArO4M, 110 3aXUCT MpaB
Ta 1HTEpeciB CyO0’ €KTIB TOCIOAAPIOBAHHSA PETYNIO€TbCA HHU3KOI MaTeplalbHUX 1
npoliecyaabHUX HOpM. AJle, YNHHE 3aKOHOAABCTBO CYIIEPEUSIUBE i Ma€ CYTTEBI HEOIIKH,
HE Maloyu JIOTIYHOTO, MOBHOTO 3aKOHOJABUOTO 3a0e3NeyYeHHs] Maibke y BCiX cdepax
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rOCIOIAapPCHKOT AisTbHOCTI. TOMy a/leKBaTHUN 3aKOHOJABUMM 3aXHCT MpaB Ta 1HTEPECIB
Ccy0’€KTIB TOCIOJApIOBAHHS MOMJIMBHUA 3 YypaxXyBaHHSIM IHTETPOBAHOTO MIiAXOMY.
3akoHoAaBYl pehopMH MOBUHHI MaTH MO3UTUBHUIN BIUIMB HA MOJICPHI3aIli0 3aXHUCTY MIPaB
Ta IHTEpECiB Cy0’ €KTIB rocrogaproBaHHs [8, ¢.75].

Jlocnmikyrour TMpaBOBY NPHUPOAY 3aXUCTy MpaB CyO’€KTIB TOCHOAApIOBAHHS
HAYKOBIIi, 3a3HAYAI0Th, 110 BIJICYTHS €IHICTh y BU3HAUCHHI MOHATTS «IIPABOBHUM 3aXUCT
cy0’€KTIB TOCHOJIapIOBAHHSY, MPOMOHYIOYM TEOPETHUYHE BHU3HAYEHHS OCTAHHBOTO: I1€
CYKYIHICTb NPABOBUX HOPM 1 3aXOA1B IOPUAMYHOIO, IPUMYCOBOT0 ad0 OpraHi3aliiiHOro
XapakTepy, CHPSMOBAHUX Ha 3amo0iraHHs MOPYLIEHb MPaB YYAaCHUKIB rOCHOJAPCHKOI
JUSTTBHOCTI Ta YCYHEHHS 1X HachiakiB [9, c.171].

[Tin «3axucTOM MpaB» 3aMPONOHOBAHO PO3YMITH CYKYHHICTh B3a€EMOIOB’SI3aHUX
MpaBOBHX 3aco0iB, crocob6iB Ta (opM, 3a JONOMOTOI SKHX, INPH HEOOX1JTHOCTI,
3a0e3MevYy€eThCsl BIAHOBICHHS YH BH3HAHHS MOPYIICHUX YU OCHOPIOBAHUX TIPaB,
CTBOPIOIOTHCSI YMOBH 17151 3a1100IraHHs X MOPYIICHHIO, yCYHEHHS MEePEeIIKO/T 31HCHEHHS
paB, TPUTITHEHHS MPABOMOPYUIHUKIB JO BIAMOBIAAIBHOCTI. A «OXOpPOHY TMpaB»
BU3HAYECHO SK IMIMPOKUA KOMIUIEKC 3ac001B MPaBOBOrO, OPraHi3alifHOro W 1HILIOTO
XapakTepy, 10 OOYMOBIIOIOTH IPABOBE CTAHOBUIIE CYO’€KTIB, TOPAIOK HAOYTTH,
peamizaiiro 1 TPUNUHEHHS CyO €KTMBHUX TMpaB Ta HOPUAMYHUX OOOB’S3KIB, U
rapaHTyIOThCS] BCTAHOBJICHUMHU 3aKOHOM CIIOCOOAMH 1 TOPSIIKOM 3aXUCTY MpPaB CyO’ €KTIB
y pa3i ix nopymenHs [10, ¢.7]. Po3risimaroun BU3HAYEHI HAYKOBIIMU TTOHSTTS «3aXHCT
MpaB» Ta «OXOPOHY MpaB» MOTPIOHO MIAKPECIUTH, 10 M1 MEPIIUM MOTPIOHO PO3YMITH
Jii caMuXx cy0’€KTIB rOCIOJIApIOBAaHHS, a MiJ APYTUM - J1i OpraHiB JAEp>KaBHOI BIaJM SK1
MOBUHHI BUCTYIIATH TapaHTOM JIii BEpXOBEHCTBA MpaBa B JIEpPKaBi.

Posrnsnaroun crartio 14 Yronma mpo acomiariito Mixk YKpaiHoIO, 3 OJHI€T CTOPOHHU,
Ta €BporneiickkuM Coro30M, €BPONEUCHKAM CIIBTOBAPUCTBOM 3 aTOMHOT €HEprii 1 iXHIMU
Jep’kaBaMu-wieHaMu, 3 1HIIO1 ctoponu [11]. MoxHa migKpecauTH, 1o Haiia JepKaBa
B3sla Ha ceOe 3000B’s3aHHA BIJHOCHO  3aTBEPDKEHHS BEPXOBEHCTBA IIpaBa Ta
YKPITUIEHHS 1HCTUTYIIH yCIX PiBHIB Y cepi YIpaBIiHHSI B OCHOBI MIPHUHIIUITY MTOBAaru J10
npaB JIIOJIMHA Ta OCHOBOIIOJIOXHUX CB0OOOJ. OcoOnuBe Mae 3HA4YeHHs cTarta 76, 1e
3a3HaUYE€HO 10 TOBMHHAa OyTu 30UTbIIeHAa mependadyBaHICTh ISl  CyO’€KTIB
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rocrojaapioBants. BpaxoByrouu cynoBy npakTuky €C - 11 OHATTS Ma€ BEJIUKE 3HAUYCHHS
B 3aKOHOJIaBCTB1 €BPONEHCHKUX KPaiH.

VY kpainax - uieHax €C, sk 1 B 0araTb0X 1HIIUX €KOHOMIYHO PO3BHHEHHUX JIeprKaBax
CBITY, aKTUBHO 1 IPOTSATOM TPUBAJIOTO MEPIOY 3aCTOCOBYIOThCS ajJIbTEPHATUBHI CIOCOOU
BUPIIIEHHS CIOPIB Yy colliayibHII Ta ekoHOMIuHII cepax. ¥V cdepax i3 nmpeBatoBaHHIM
MIPUBATHUX 1HTEPECIB Y €BPONEHUCHKUX JeprKaBax y OiIBIIOCTI BUMAIKIB 3aCTOCYBaHHS
albTEPHATUBHUX CIOCOOIB € o000B’s3koBuM [12, ¢.39]. Ilicas BHeceHHS 3MIH Yy
3aKOHOJJaBCTBO HAILIO1 JIep>KaBH, aJIbTEPHATHBHI CIIOCOOU BPETYIIOBAHHS CITIPHUX TUTaHb
MK Cy0’€KTaMH TOCHOJApIOBAaHHS Ta OpraHamMH JE€p>KaBHOI BIAIW 3 PETYJTIOBaHHSA Ta
KOHTPOJIIO TOCIOAAPChKOI JTiSIILHOCTI Ha0yJii HE a0u sIKO1 akTyalbHOCTI. [laHi ciocoou
peryJitoBaHHs KOH(IIKTHUX BIAHOCHMH MarOTh Oarato nepemar: MIBUIAKICTh BUPIIICHHS
CHIPHOTO TMTAHHSA, 3MEHIICHHS BHUTPATH KOIITIB HA BPETYJIOBAaHHA MHUTAaHHS Ta
30epeKeHHs APYKHUX CTOCYHKIB 3 MMPOTHIIEKHOK CTOPOHOIO KOH(ITIKTY IO MPOJOBXKYE
B3a€MOBITHOCHHHU.

[TincymoByroun MokHa 3a3HauuTH, 1m0 ['KY OyB konndikoBaHUM JOKYMEHTOM SIKUN
HaJaBaB TnepeadayyBaHICTh i CyO’€KTIB TOCHOJAPIOBAHHS 3 3aXUCTy MpaB Ta
MOPYIICHUX 1HTEPECIB MPH BEJASHHI T'OCTOJAPCHKOI MISUTBHOCTI, 10 BHUMAarae BiJ Hac
€Bporieiicbke 3aKOHOJABCTBO. ToMy, ckacyBaHHs ['0cromapchbKOro KOJEKCy YKpaiHH
OyJ0 He Ha yaci, 1€ NIATBEPIKEHHS 3HAXOAUTh OOIPYHTYBAaHHS y 0aratbox Mparsax
HaykoBIliB. [lepeximumii mepiox micnsa ckacyBanHs ['KY mnorpebye mnomaTkoBoro
JOCTI/DKEHHSI N7  CTBOPEHHA KOAM(DIKOBAHOTO JOKYMEHTY HJsl  PETyTIOBaHHS
MPaBOBIIHOCUH 3 BEJIECHHS TOCMOJAPChKOi MisuTbHOCTI. [lpu po3pobIli oCcTaHHBOTO
MOTPiIOHO 3BEPHYTH yBary Ha po3poOKy MEXaHI3MIiB albTEPHATHUBHOTO BPETYJIOBAHHS
3aXUCTy MOPYIICHHUX MPaB Ta 3aKOHHUX 1HTEPECiB Cy0’€KTIB MPU BEICHHI 'OCIOIaPChKOi
TSTBHOCTI. SIK MOKa3ye MpakTUKa PO3BUHYTHX €BpPOMEHCHKUX KpaiH KoaudikoBaHUM
3aKOHOJIaBUMM aKT MO3UTUBHO BITUBAE HA MTPABOBITHOCHHHU MIXK JCP>KaBHUMH OpraHaMu
Ta cy0’€KTaMU rOCIOIapIOBaHHS JIJIsl 3aXKUCTY MPAB Ta 3aKOHHUX 1HTEPECIB 3 000X CTOPIH.
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